Chapter 5

WHERE TRADE AND COMPETITION INTERSECT

Inthischapter, the Advisory Committee cons derstheintersection of trade and competition policy.
Notably, the Advisory Committee focuses on anticompetitive or exclusionary restraints on trade and
investment that areimplemented by firms, governments, or some combination of thetwo, and that hamper
theability of firmsto gain accessto or competeinforeign markets. Traditionally, suchproblemshavebeen
congdered primarily therespons bility of nationa competition authoritiesconcerned about anticompetitive
effectsto markets and consumers on their soil. Some countries, notably the United States, have a times
appliedtheir law extraterritorially in an attempt to remedy such practices. Asformal governmental barriers
to internationa trade and investment are reduced or diminated, internationa attention isturning moreto
anticompetitive practices occurringwithin nationsthat affect trade and investment flowsfromnations. As
aresult, perceived redtrictions emanating from exclusionary or anticompetitive practices have generated
economic and politica tensions between nations and firms.

This chapter reviews the landscape of global problems that implicate both international trade
concerns about access to markets and competition policy concerns about anticompetitive practi ces that
inhibit theoperation of markets. Not al internationa competition problemsarerel evant to trade problems,
however. Asdiscussed in Chapters 2 and 3, the proliferation of merger control regimesisraising
transaction costs and introducing new frictions. Asdiscussed in Chapter 4, internationa cartels appear to
be a serious problem for the United Statesand the global economy. These matters are global competition
problems but they are not trade and competition policy issues. Thereisan important globa competition
agenda that needs greater attention by policymakers at home and abroad and al so requires some new
policy initiatives (see Chapter 6).

Thischapter considersavariety of actsof governmentsand firmsthat can restrict bothinternational
trade and international competition. Anticompetitive private arrangements can also have adverse effects
oninternationd tradeand accessto markets, whileformal governmental actionsaroundtheworldimmunize
some firm conduct that is excessvely trade-restricting and anticompetitive. Governments may aso take
measures that are excessively trade restricting and anticompetitive, and in some instances private
arrangementsoccur against abackdrop of supportivegovernmental restraints. Thelatter areneither purely
private restraints nor purely governmenta practices, but a mix of both.

Trade and competition policies are designed to address these economic distortions from different
sources. Trade policy iscentraly focused on the actions of governments. Competition or antitrust laws
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areprincipally focused on firm conduct.! Asthis chapter discusses, aspects of thesetools can be mutually
supportive. At the same time, overlapping policy concerns lead to different conclusions regarding the
effectsof aparticular restraint. For example, U.S. antitrust law might find avertica distribution practice
efficiency-enhancing and beneficid to consumers, while atrade policy perspective might find the same
practice exclusionary and adversely affecting access to markets.

Neither trade nor antitrust policy tools provide complete solutions to the problems that emanate
fromthismix of governmental and privaterestraints. Extraterritorial enforcement of national antitrust laws
appearsto have had little effect in removing restraintsand opening accessto markets. Rules promulgated
by the World Trade Organization (WTO) are currently unavailable for private restraints, and U.S. trade
rules, such as Section 301 of the 1974 Trade Act, as amended, offer only limited application to
governmental practicesthat tolerate anticompetitive private restraints.? At present, nointernational set of
rulesdirectly addresses business practices, although some observers are of the view that such disciplines
should be developed at the international level.

Through its outreach efforts and public hearings, the Advisory Committee solicited input from
various enforcement officia's, business groups, economists, organized labor, and other interested parties
asto potentid policy optionsfor addressing foreign-based harms. The Advisory Committeeisof theview
that seeking full-scale convergence of antitrust lawsis neither feasible nor desirable a thistime. Hence, it
considered the utility of positive comity, extraterritorial enforcement, and multilateral initiatives.

1 Experts have long noted that these two policy areas have different sources of domestic political support and differing
substantive standards. For much of the postwar period, the goals of trade policy have been to remove discriminatory
distortions by governments that inhibit access to markets for exporters. Competition rules, in contrast, are nationally
determined and are centrally focused on protecting the operation of the market. See Robert E. Hudec, A WTO Perspective
on Private Anti-Competitive Behavior in World Markets, 34 NEw ENG. L. Rev. 79 (1999). This essay contains a thorough
and nuanced discussion of differences between trade and competition policy perspectives of relevance to possible
treatment of competition policy under the WTO.

2 In 1988, domestic U.S. trade law took a step in the direction of antitrust laws when it clarified that “ unreasonable’
practices under Section 301 of the 1974 Trade Act, as amended, can also apply to those governmental actions that
constitute systematic toleration of anticompetitive activities by foreign firms that restrict market access. Harvey M.
Applebaum, The Interface of Trade Laws and the Antitrust Laws, 6 GEO. MASON L. Rev. 479, 483 (1998) citing 29 U.S.C.
§2411(d)(3)(B)(1)(1V). Foreign government toleration of anticompetitive practices was defined as an “unreasonable’
practice under Section 301. In the 1994 amendments to Section 301 following the Uruguay Round, Congress clarified
the definition of anticompetitive practices. A government may be found to be acting unreasonably if it: (1) tolerates
systematic anticompetitive activities by state-owned enterprises as well as private firms; (2) denies market access for U.S.
services as well as goods; and (3) restricts the sales of U.S. goods or services to a foreign market. See Message from
the President of the United States Transmitting the Uruguay Round Trade Agreements, Statement of Administrative
Action and Required Supporting Statements, H.R. Doc. No. 103-316, 103d Cong., 2d Sess,, at 1018 (1994) cited in C.
O’'Neal Taylor, The Limits of Economic Power: Section 301 and the World Trade Organization Dispute Settlement
System, 30 VAND. J. TRANSNAT'L L. 209, 216-17 (1997). The legidative history of this revision shows that foreign law is
the basis for the determination of whether anticompetitive practices have been tolerated. Applebaum at 486.
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The Advisory Committee believesthat no single one of these gpproachesis capable of addressing
all aspects of competition problems facing the United States and the globa economy. Several different
approaches may be promising. Bilateral agreements with positive comity offer a potentially useful
instrument for addressing private restraints. The potentia or actual use of extraterritorial enforcement of
U.S. antitrust laws may be necessary and effective in some circumstances. And further development of
international competition policy initiativesis, in the Advisory Committee’ s view, important for the global
economy.

This chapter consdersand eva uatesthe utility of both old and new approachesto such problems.
It starts by defining the scope of trade and competition problems, reviews cases that have animated
internati onal attention,andcons dersaternativepolicy approaches,includingbil ateral cooperativesolutions,
extraterritorial enforcement responses, and expanded internationd initiatives, at the WTO and e sewhere.

THE ADVISORY COMMITTEE’SDEFINITION OF RELEVANT PRACTICES

In thinking about the interface of trade and competition issues, the Advisory Committee believes
that U.S. policy needs to take a broader focus than purely private business practices alone. Indeed,
governmentd practices as well as practices undertaken by firms with the blessing, encouragement or
toleration of governments can aso have anticompetitive and exclusionary effects. Thissection providesa
non-exhaustive description of arange of practices that the Advisory Committee believes policymakers
should consider as relevant practices.

Asnoted in Chapter 1, there are dso avariety of practices that may be reprehensble, illegal, or
offensve under U.S. or foreign law that can fundamentally impact the nature of competition within a
domestic or international market but that are not part of the discussion herein. Substandard wage and
employment standards, utilization of child [abor, or lax environmental regulationsareafew such examples.
The decison by groups of purchasersto boycott products that are exported under those conditions may
also affect trade; however, these matters are all beyond the scope of this examination.®

Private Anticompetitive or Exclusionary Restraints
Broadly speaking, most countriesthat have established competition policieshaveidentified arange

of permissble andimpermissible horizontal and vertical restraints and exercises of market power by firms
inadominant podtion. Many of the private business practices that are proscribed under U.S. or foreign

5 A representative of the AFL-CIO recommended that the Advisory Committee consider the potential distortions to

international competition when jurisdictions with diminished labor standards are in fact providing an unfair subsidy to
their economies. See Remarks by Thea Lee, Assistant Director of Public Policy, AFL-CIO, ICPAC Full Committee
Mesting (July 14, 1999), Meeting Minutes at 14-15 [hereinafter Lee July 14, 1999 ICPAC Meeting Remarks]. Traditionally,
this has not been considered an international antitrust issue and it is unclear to what extent deficient labor standards
have an adverse impact on foreign firms market access. The consideration of unfair subsidies is outside the scope of
the Advisory Committee's consideration of trade and competition policy issues.
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competitionlawscan, if left done, not only harm the domestic economy and domestic consumersbut also
harm foreign firms seeking to expand or gain access to those markets (see Box 5-1 for hypothetical
example of aprivate anticompetitiverestraint). Thiscouldintheory bethecasefor horizonta, vertica, or
monopolistic practices. For example, if agroup of domestic firmswith market power agree to boycott
foreign products the consequence of that horizontal cartd agreement can beto inhibit foreign firmsfrom
ganing access to the market But as the Report demongtrated in Chapter 4, business collusion is not just
adomestic concern. Such cartelscould, intheory, be comprised only of domestic firmsor could beformed
among some combination of domestic and internationd firms. The arrangements could result in market
allocation agreements with respect to a single or multiple markets.

Smilarly, under somefacts, vertica distribution practicescan a so prevent aforeign entrant (aswell
as adomedtic firm) from devel oping the distribution networks necessary to penetrate a market. For
example, a domestic manufacturer(s) with market power could threaten to cut off sources of domestic
supply to domestic distributors unless the latter agree not to handle competing imported product. As
discussed in Chapter 2, mergers may have anticompetitive spillover effectsin other jurisdictions than the
regulating nation where the transaction is occurring. One can imagine a set of facts whereby the
development of nationd champion firmsthrough domestic mergers can harm worldmarketsand foreclose
accesstoamarket for would-beforelgn entrants. Alternatively, nationshaveraised concernsover mergers
that impact foreign markets and sought to ensure that aforeign firm’ sacquisition of interestsin adomestic
firm does not exclude their other domestic firms from entering the foreign market.* Since the host
government isapproving the merger, the actions of the government are also implicated in these practices.”

Private anticompetitive practices often occur with the blessing or encouragement of the national
government. A statemay limit or close off many avenues by which anewcomer might naturaly penetrate
amarket (a government, for example, might limit foreign direct investment or licensing). In such an
environment, exclusive dealing contracts and other exclusionary practices that would otherwise be
innocuous can effectively closethe market. 1nthose cases, wherethe government action is supportive of
the private action, the lines of accountability are blurred. Because such exclusionary practices are neither

4 g0 e.g., United Statesv. MCl Communications Corp., 1994-2 Trade Cas (CCH) 170,730 (D.D.C. 1994) (British Telecom
sought to acquire minority interest in a U.S. carrier, MCI. U.S. obtained a consent decree requiring compulsory access
to the British national network for other U.S. international carriers); United States v. Sprint Corp., 1996-1 Trade Cas (CCH)
1 71,300 (D.D.C. 1995) (As a condition of alowing the government-owned French and German telephone monopolies to
acquire minority shareholdings in the third largest U.S. international carrier, Sprint, the consent decree negotiated by the
U.S. Department of Justice prohibits the proposed joint venture from providing certain services until other U.S.
international carriers had the opportunity to provide similar services in France and Germany). For a further discussion
of these cases, see Donald |. Baker and W. Todd Miller, Antitrust Enforcement and Non-Enforcement as a Barrier to
Imports, INT'L Bus. LAw., 488, 490 (Nov. 1996).

> Private restraints can aso take the form of abuse of intellectual property rights, including technology licensing
arrangements that exclude licensees from a market after the life of the intellectual property right has expired can also block
afirm from entering a foreign market.
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purely anticompetitive private restraints nor purely governmental practices, they are sometimes called
“hybrid practices.”®

Anticompetitive restraintsthat can act asbarriersto amarket may stemfrom aset of circumstances
that could not have occurred “but for” some antecedent action by a government that may or may not rise
to the level of ongoing governmental supervision or regulation. For example, if a government were to
delegateauthority over whether or not to grant licenses or permitsto anindustry association that then used
that power to exclude dl foreign firms from entering into the market or to keep foreign presence to a
minimum, these actions, taken together, might constitute a“hybrid” practice.

Similarly, as new technologies are devel oped in high-tech areas such as telecommunications and
informationtechnol ogy, theadoptionof anindustry standard canoffer powerful benefitstothemanufacturer
of that standard. In agloba market, the activities of standard-setting bodies can adso have an increasing
impact oninternational trade, asfirmsand consumerswill seek to usetechnol ogical standardsthat canwork
eadly abroad. A standard that is not compatible with other technologies can “tip” the devel opment of the
technology toward the selected standard and eliminate the ability of other firms, particularly foreign firms
unrepresented in the standard-setting organization, to compete in the market.

Private restraints may aso be encouraged by governmental regulators or even by the lack of
enforcement by domestic competition agencies. Governmenta policy makersmay even bemoreproactive
and encouragefirmsto alocate market share or devel op interlocking distribution networksinthebelief that
such actionswill stabilize or benefit adomesticindustry in the early stages of its development. Moreover,
alack of enforcement by competitionagenciesmay aso givetacit encouragement to privatefirmsthat their
anticompetitive conduct ispermissible. Although theseare hypotheticd examples, they have dl surfaced
insome variant in internationa economic policy debates. Under many of these potentid fact patterns, an
important question iswhether and to what extent the resulting competition problems are attributable to a
government versusthe privateor quasi-private commercid entitiesthat areengagingin theexclusionary or
anticompetitive practices.’

Governmental Practices

6 See e.g., AMERICAN BAR ASSOCIATION SECTIONS OF ANTITRUST LAW AND INTERNATIONAL LAW AND PRACTICE, REPORT

ON PRIVATE ANTICOMPETITIVE PRACTICES AS MARKET ACCESS BARRIERS 15 (January 2000) [hereinafter ABA REPORT ON
PRIVATE ANTICOMPETITIVE PRACTICES].

” Current trade policy tools have not yet been tested with respect to hybrid restraints. For example, the Technical
Barriers to Trade (TBT) agreement at the WTO prohibits the use of standard setting for the purpose of impeding a market
entrant. As yet, however, there has not been a WTO dispute settlement panel decision under the TBT concerning this
problem.
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Governmental practices can of coursedso betraderestraining.? The governmental impact can be
fdt through formal antitrust exemptionsor parochia state action designed to promote nationa champions
at the expense of foreign competitors. These examples can imply the lack of law, exceptionsto law, or a
lack of enforcement. Other regulatory practices such asthe strategic application of competition policy (a
the expense of foreign firms and on behalf of domestic players) can also affect on market access.
Governmental practices may be overt, or they may be subtle. Governments could be held accountable to
some degree for acts of omission, such asthe failure to enforce competition laws, and the toleration of
private anticompetitive conduct, such asimport cartels, as ade facto or dejure subgtitute for traditional
protection from imports. These points are amplified by identifying three different types of competition
policy problems arising from government actions.

The availability of governmenta exemptions and exclusions from competition laws has received
extensive attention by policymakers and scholars.® This Advisory Committee has given it some
consderation because the effects of such practices can be felt outsde the regulating economy aswell as
by would-be foreign (and domestic) participantsinamarket. While sgnificant deregulation has occurred
in many OECD countries, many nations have not unilateraly reviewed and constrained the scope of their
gpplicable exemptionsand exclusionsto competition policy. Further, someexemptionsmay not beviewed
asinanindividua country’sinterest to repeal in that they promote exports or have anticompetitive
consequences, if any, onlyin offshoremarkets. Individual countriesmay bereluctant to eliminateor reduce
the scope of exemptionsiif its trading partners continue to permit comparable arrangements to thrive.

A significant amount of economic activity around the world is insulated from challenge by
competitionlaws. Oneimportant sudy commissioned by the OECD (hereinafter referred to as the 1996
Hawk Report) found substantia exclus onsfromcompetition 10 OECD countriesincludinginemployment-
related activities, agriculture, energy and utilities, postal services, transport, communications, defense,
financiad services, and mediaand publishing, among other sectors.’® Additional empirical work is needed
to better understand the amount of economic activity affected by such arrangements around the world.

8 See e.g., Merck & Co., Inc., “Competition Policy and the Pharmaceutical Sector,” submitted for inclusion in the
Advisory Committee record (May 25, 1999).

% one particularly thoughtful article explores the problem that state-authorized spillovers advantage states by
undermining efficiency. See Robert P. Inman and Daniel L. Rubinfeld, Making Sense of the Antitrust State Action
Doctrine: Balancing Palitical Participation and Economic Efficiency in Regulatory Federalism, 75 Tex. L. Rev. 1203
(1997). Inman and Rubinfeld would deny exemptions for state regulations with significant spillovers unless supported
by a negotiated interstate agreement. Meanwhile, to restore the federdist balance, they would make congressional
decisionmaking subject to the publication of a Federalist Impact Statement (FIST), which would, among other things,
protect participatory local and state policies.

10 The specific circumstances under which the sector is subject to a relaxation of competition laws, differs of course
by country and sector. See OECD, ANTITRUST AND MARKET ACCESS: THE SCOPE AND COVERAGE OF COMPETITION LAWS
AND IMPLICATIONS FOR TRADE (Paris, 1996).
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Various groups have consdered the costs and benefits of exemptions. The 1978-79 National
Commission for the Review of Antitrust Laws and Procedures undertook an extensive consideration of
antitrust immunities and economic regulation. Their report called for a broad reexamination of antitrust
immunities, affecting many sectors of the U.S. economy.**

The reluctanceof governmentsto abandon their existing exemptionsand exclusionsisreflectedin
the recent 1998 OECD Recommendation on Hardcore Cartels. That Recommendation represented an
important statement among OECD countriesregarding their desireto cooperatewith enforcement actions
againgt hardcore cartels. This congtructive undertaking notwithstanding, the Recommendation did not
attempt to impose any disciplines on national exemptionsand instead acknowledges alarge carve out for
arrangementsthat “ areexcluded directly or indirectly fromthe coverage of aMember country’ sown laws,
or are authorized in accordance with such laws.”*?

A second problem arisesfrom private action unleashed by government gpprova. TheU.S. federd
analogy isthe state action defense in Parker v. Brown® and its progeny.* In the United States, actions
by one state that has adverse spilloversin other states can be corrected by the political process and the
passageof federa preemptivelaw or other correctivemeasures. Internationally, however, theproblem can
be more intractable. A nation may undertake measures or immunities because it gains more from those
measuresthan foreign parties. An additiona problem with thistype of state-blessed private action isthat
it isregarded asstate action under competition law asadefense of the private action, but it isnot typically
regarded as stateactionintrade policy terms. Participantsat Advisory Committeehearingsoffered severd
examples of negative crossborder spillovers from private conduct immunized by state action.*®

1 The report recommended that an inquiry be conducted for each proposed exemption which would start with a strong
presumption against exemptions from the rule of competition. It would proceed with a factual, contextual inquiry with
the burden on the proponent of the exemption to demonstrate empirically clear and substantial defects in the market that
make the exemption necessary. |f an exemption is considered necessary, it should be tailored to meet the regulatory
goals by the least anticompetitive means possible. See REPORT TO THE PRESIDENT AND THE ATTORNEY GENERAL OF THE
NATIONAL COMMISSION FOR THE REVIEW OF ANTITRUST LAWS AND PROCEDURES 185-187 (January 22, 1979) .

12 See 1998 OECD Recommendation on Hardcore Cartel s, (N(A)(2)(b).

13 317U.S. 341 (1943).

14 Seeeg., CdiforniaRetail Liquor Deals Ass' nv. Midcal Aluminum, Inc., 445 U.S. 97 (1980). For an overview of the
treatment of state regulation under the competition laws of the U.S. and EU, see Dirk Ehle, Sate Regulation Under the
U.S. Antitrust Sate Action Doctrine and Under E.C. Competition Law: A Comparative Analysis, 6 E.C.L.R. 380 (1998).
See generally, Eleanor M. Fox, The Problem of State Action that Blesses Private Action that Harms “ the Foreigners,”
in TowArRDS WTO CoMPETITION RULES: KEY IssUes AND COMMENTS ON THE WTO REPORT (1998) ON TRADE AND
CoMmPETITION 325 (Roger Zach, ed., 1999).

% Two examples referenced at the hearings include: (1) the 1996 merger between Union Pacific and Southern Pacific
Railroads, which was approved in the United States. While the Departments of Justice, Transportation, and Agriculture
all urged that the merger not go forward, the Surface Transportation Board, which has fina jurisdiction over railroad
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A third type of problem isharm caused to outsders by private action taken against a background
busi nessenvironment of public restraints. Someof themixed private-public restraintsdiscussed abovecan
fitinto thiscategory. When most avenuesfor market entry are unavailable (for example, when acquisitions
arenot possibleor distributorsare unavailable), ssemingly innocuous business practices (such asexclusve
dedling contracts) may closethe market to anew foreignmarket entrant. Whether thislast set of problems
isonethat should be seen as properly the concern of competition policy or even trade policy remains
controversial.

mergers, accepted the merging firms' assertions that the merger would produce efficiencies and approved the merger.

Mexican competition authorities argued that the effects of the merger have been negative in Mexico, with limited
remedial measures available to Mexico. Testimony of Fernando Sanchez Ugarte, President, Federal Competition
Commission, Mexico, ICPAC Hearings (Nov. 2, 1998), Hearings Transcript at 90; and (2) the practices of standard setting
bodies, such as the European Telecommunications Standards Institute (ETSI), whose procedures by design or
consequence appear to benefit nationals at the expense of foreign market entrants. Submission by Peter Grindley, David
J. Salant, and Leonard Waverman, Law and Economics Consulting Group, “ Standards Wars: the Use of Standard Setting
as a Means of Facilitating Third Generation Wireless Telecommunications Standard Setting,” |ICPAC Hearings, (May
17, 1999) [hereinafter Grindley, Salant and Waverman Spring Hearings Submission.] See also Submission by Leonard
Waverman and David Salant, “The Use of Standard Setting as a Means of Facilitating Cartels and its Trade Effects,”
ICPAC Hearings (Nov. 4, 1999) [hereinafter Waverman and Salant November Hearings Submission].
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Box 5-1: Hypothetical Example of Private Anticompetitive Restraint

Imagine a concentrated product market abroad where three domestic manufacturers have held roughly
stable shares for many years-- say 20, 25, and 50 percent. Imports of this product account for 5 percent
of the market and most of the imported volume comes from the offshore plants of the three domestic
manufacturers. Traditiona barriers to entry include production experience, large investment requirements,
and the local distribution system. The domestic manufacturerstypicaly sell their product to intermediaries
that sell and finance sales to end users. Virtualy al of the wholesalers and other intermediaries deal
exclusvely with one of the domestic manufacturers or an affiliated wholesaler. Many of the largest end
users aso have close business ties to the major manufacturers and their affiliated wholesalers. Some
domestic distributors and users have suggested that they are afraid of losing their most important domestic
suppliersif distributors handle imported product. Market entry through acquisition is rare although not
legdly impossible. Distributorsor deglers are required, either by contract or by practice, to notify domestic
suppliers before handling competing imported products. Foreign firms are unable either to buy existing
distributors or to convince distributors to handle their product, which they believe is competitive in both
price and quality. Theloca producers control al of the available warehousing and storage facilities. In
the padt, this sector has been one of the targeted areas for national industrial policies, and government
policies contributed to the current structure of the industry.

Is this a problem for trade policy or competition policy? The answer is not straightforward but it
appears that both antitrust policy and trade policy tools would reasonably be considered:

Antitrust Policy Tools:

C Facts as presented probably insufficient to determine whether conduct violates U.S. laws, although
they suggest possibility of horizontal agreement to fix prices or allocate markets to protect status
quo, aswell as possibility of vertical restraints. Additional evidence would be required such as
data showing effect on commerce is non-trivia, testimony from experts and participants, evidence
of horizontal agreement. Potential violation of foreign antitrust law is also possible.

C What are the options for obtaining evidence?

-- voluntary production from parties or witnesses, which is unlikely

-- utilize bilateral agreement if available or request assistance from foreign government if
unavailable.

-- refer the case under positive comity provisions or initiate the case in the foreign jurisdiction, or
possibly initiate US court proceeding if evidence is sufficient.

Trade Policy Tools:

C Facts suggest exclusionary practicesin the foreign jurisdiction. While evidence of past government
intervention is suggested, contemporaneous involvement is unclear. The industry might well be
ableto establish that it is experiencing market blockage requiring some US government attention --
at least hortatory or political pressure.

C Evidentiary standard for “unreasonable” practices under 301 are not uniform, only one 301 action
alleging “toleration” has been attempted. Such aclaim will need to show significant government
nexus. Possibility of bilateral negotiation and agreement, although remedies are unclear.
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Not All Competition Problems are Trade Problems

Surely, not al restraints are anticompetitive and not al competition problems that are global in
nature are by definition matters of relevance for internationa trade policy. Countries differ asto what is
considered impermissible conduct as ameatter of domestic competition laws. For example, U.S. law with
respect tomost vertical distribution practi cescons derstheeconomi cconsequencesof distributionrestraints
under arule of reason andys's, amethod of antitrust analysisin which the court is permitted to make a
detailedinquiry concerning theeffect on priceand output of acertain practicein order to determinewhether
consumers have been harmed. The treatment of vertical restraints has been an areaof controversy and a
fluid areaof thelaw.'® Thecontroversy surrounding vertical restrictionscentersonwhether or not antitrust
should prohibit non-justified restraintsthat hinder rivas, or injureindividual firmsbut cannot be shown to
injure consumers or competition in amarket asawhole. Business practices such as vertica distribution
practicesmay havetheeffect of excluding other domesticfirmsor foreignfirmsfrom utilizing adistribution
channel, but those practices may not be anticompetitive under U.S. or foreign law.

And, consideration of avertical restraint from atrade perspective versus a competition policy
perspective can lead to quite different conclusions regarding the effects of aredtraint. If therestraint is
examined under U.S. antitrust law, it will consider the effectson efficiency andconsumer welfare. Viewed
fromthe perspective of trade policy, on the other hand, the restraint may be seen as adversaly impacting
trade flows and access to marketsif the foreign producer is being kept out of a market by virtue of the
restraint, even if therestraint may arguably have efficiency-enhancing propertiesfor the participantsin the
local market.

There are other competition problems that are not matters of concern for trade policy. For
example, Chapters2 and 3 considered the procedura and substantivefeaturesof multijurisdictiona merger
review that warrant additional effortsat convergence, harmonizationand minimization. Theseissues, while
important, are not matters customarily considered of consequence for trade policy, however. Smilarly,
expanding cooperation between competitionauthoritiesand devel oping protocol sregarding thetreatment
of confidentia information are important globa challenges to competition policy but are not matters of
relevance to trade policy.

Thus, there areareas where the distinction between trade versus competition policy concerns can
be drawn quite sharply. There are other areas, however, where there are overlapping concerns but the
policy tools have different points of application.

16 n the United States, for example, some vertica restraints have at times been prohibited but at other times been
considered efficiency-enhancing and subject to arule of reason andysis.
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THE SCOPE OF THE PROBLEM

To what extent do anticompetitive or exclusonary practices inhibit accessto markets around the
world? Isthisaproblem of sufficient magnitudeto warrant attention from policymakers? To answer those
guestionsthe Advisory Committee set out to consider theevidence. Thefollowing summary of that record
bringstogether examples of restraintsthat have caused economic tens on between nationsin recent years
Many of the incidents have been the subject of bilateral discussion between the conflicting parties,
occasiondlly incidents have beentaken up in multilateral forums such asthe WTO or the Organization for
Economic Cooperation and Development (OECD). Inaddition, thisAdvisory Committee hasundertaken
its own outreach effort, and the views advanced by trade associations, individuas, corporate executives
and other experts are also summarized here.

The Advisory Committee did not attempt to determinewhether the practicescited intheexamples
werein fact anticompetitive, commercialy reasonable, or even accurately characterized. Itssole purpose
wasto illustrate the possible scope of the economic disputes semming from thismix of governmental and
privaterestraints. Indeed, someof the casescited by foreign governmentsasrepresentative of international
trade and competition problems may not even be seen as competition problems under U.S. law.
M easurementsof thecoststothegloba economy of thesed leged anticompetitiveor exclusionary practices
are not available now nor likely to bein the foreseeable future. Nonetheless, as discussed herein, the
Advisory Committee believesthat the problems are red and serious enough to warrant attention from
policymakers.*’

Anecdotal Evidence

Some of the evidence presented to the Advisory Committee came from U.S. companies that
believed their entry or expansion in a foreign market had been hindered by the anticompetitive or
exclusonary business practices of their overseas competitors, sometimes with the support of the foreign
government.

U.S Complaints about Japanese Business Practices

Many of the most well-known disputesin recent years have occurred between the United States
and Japan. The American firmstypically brought their complaintsto the attention of U.S. trade officids,
and negotiations or consultations occurred between U.S. and Japanese trade and foreign policy officias.
The U.S. team often included representatives from the Office of the U.S. Trade Representative (USTR),

7 The Advisory Committee notes that the first suggested recommendation of the recent report by the American Bar
Association’s (ABA) Task Force on International Trade and Antitrust Concerning Private Anticompetitive Practices and
Market Access Barriersis“[T]hat the United States should reaffirm the importance of the issue of private anticompetitive
practices that prevent or inhibit access by U.S. and other competitors to other markets.” ABA REPORT ON PRIVATE
ANTICOMPETITIVE PRACTICES at 109.
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Antitrust Divisoninthe Department of Justice, alongwith officia sfromthe Departmentsof State, Treasury
and Commerce. The evidence presented by the aggrieved U.S. firm or industry was often anecdotal or
circumstantial in nature. For example, many U.S. companies pointed to their unsatisfactory export
performance in the Japanese market compared with other foreign markets, their overall competitiveness
in third-country markets, and instances of exclusonary or anticompetitive treatment by local Japanese
firms.®® Although the degree of industry concentration and other facts varied by sector, U.S. trade
complaintshavetended to center on vertical distribution practi ces seen asthwarting accessto the Japanese
market. And further, that some Japanese governmentd practices, laws, and regulations have reinforced
restrictive private arrangements.

THEAUTOINDUSTRY: TheU.S. automotiveindustry argued that Japanese auto manufacturershad
establishedexclusvedi stributionnetworksandhadmadeit explicitly orimplicitly knowntotheir distributors
that they would not welcome sales of foreign automobiles. The U.S. industry also complained that U.S.
auto parts suppliers were foreclosed from Japanese repair shops through a combination of government
certificationrequirementsand pressureonauthorized facilitiesfrom Japanesemanufacturers. The Japanese
government and industry denied all of these, and other, allegations.®

THE FLAT GLASS MARKET: In the highly concentrated Japanese flat glass market, the U.S.
government (and industry) argued that the mgjor Japanese manufacturers had tied up the distribution
system and were using a variety of inducements and coercive methods to ensure that distributors did not
handle imported products. One Advisory Committee hearing participant representing a U.S. flat glass
manufacturer told the Advisory Committee that access to the Japanese market is controlled by an
entrenched oligopoly of manufacturersthat have effectively organized themselvesinto acartd. According
to thishearing participant, there has been no successful entry into the market by foreign competitorssince
the 1960s, and market shares for incumbent manufacturers have remained essentidly constant over most
of that period. Furthermore, thisaleged cartel issaid to control the Japanese market through avariety of
collusive and exclusionary practices including refusals to dedl, exclusve ditribution arrangements, and
economic coercion over domestic distributors and potentia purchasers of foreign glass. U.S. companies

18 One such qualitative allegation, advanced by the American Electronics Association submission to the Office of the

U.S. Trade Representative in 1991, was as follows: “One U.S. company sought to sell an electronic component to three
large Japanese industrial companies which accounted for more than 90 percent of purchases of that component in Japan.
After seven years of effort, after technical approval by al three Japanese companies, after being recommended to top
management as the superior (compared to Japanese competitors) component by the staffs of two of the three companies,
and after having been told repeatedly by purchasing staff that its prices were ‘fully competitive’ or ‘more than
competitive' the U.S. company never made a single sale.” See ABA REPORT ON PRIVATE ANTICOMPETITIVE PRACTICES
at 11. Seealso discussion infra.

9 For example, the Japanese industry argued that there were no such limitations and in fact that each manufacturer had
(at the Japanese Government’ s urging) made it plain to distributors that they were free to handle imports.
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dlegethat an extensvenetwork of industry trade associ ationstiesdistributors, retail ers, and manufacturers
to allow for collusive marketing efforts.?

I nresponse, Japanese glassmanufacturersand distributorshave publicly stated that themarket was
opentoal suppliers, foreign and domestic alike.* Japan’ sFair Trade Commission (JFTC) hasundertaken
severa surveysinthissector. Those surveys, which are answered on avoluntary basis and therefore are
not akinto aforma investigation and have resulted only inlimited recognition that someindustry practices
restrained trade. Absent a formal investigation, the results of the surveys cannot be considered
conclusive.?

THEPAPERINDUSTRY: A representativefrom the U.S. Forest and Paper Association madesimilar
alegationsabout the Japanesepaper industry. According tothiswitness, anticompetitivebusinesspractices
in Japan that deter paper importsinclude acomplex and largdly closed distribution system; interlocking
relationshipsamong manufacturers, agents, wholesalers, trading companies, printers, publishersand other
end users, and financia institutions that restrict the entry of new suppliers, financia ties between
manufacturersand distributors, preferentia bank financing of even uncompetitive domestic companies, a
lack of transparency in corporate purchasing practices, and inadequate enforcement of Japan’'s
antimonopoly laws? In April 1992, the U.S. and Japanese governments signed a “ Paper Agreement”
intended to increase market accessfor foreign firmsexporting competitive paper productsto Japan. Inthe
view of U.S. industry, the agreement has not had its intended effect.?*

THE JAPANESE FILM MARKET: The Advisory Committee also heard testimony from a
representative from Eastman Kodak Co. concerning its complaints about distribution practicesin the
Japanese film market and the resulting U.S. trade case. Specificaly, Kodak alleges that anticompetitive
practicesin Japan had effectively blocked Kodak’ sahility to sdll film and other consumer products in that
market. Accordingto Kodak, these barriers consisted of unlawful private restraints at the manufacturing,

20 oee Testimony of Stephen Farrar, Director, International Business, Guardian Industries Corp., ICPAC Hearings, (May
17, 1999) Hearings Transcript at 118 - 125 [hereinafter Farrar ICPAC Spring Hearings Testimony]. See also Submission
by Stephen Bolerjack, Counsel, Antitrust and Trade Regulation, Ford Motor Company on behalf of the National
Association of Manufacturers (NAM), (Apr. 22, 1999) at 7 [hereinafter NAM Submission]; and Statement of John C.
Reichenbach, Director of Government Affairs, PPG Industries, Inc., Before the Subcommittee on Antitrust, Business
Rights and Competition of the Committee of the Judiciary, United States Senate (May 4, 1999).

21 gee Prepared Testimony of Peter S. Walters, Group Vice President, Guardian Industries Corp. before the Senate
Judiciary Committee, Subcommittee on Antitrust, Monopolies and Business Rights (Oct. 2, 1998).

22 tis extremely rare for a survey undertaken by the economic research division of the JFTC to result in a formal
investigation.

23 See Submission by Maureen Smith, Vice President, International, American Forest and Paper Association, ICPAC
Hearings at 1-2 (Apr. 22, 1999) [hereinafter American Forest and Paper Association Submission].

24 1d. at 3-5.
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digtribution, and retail levelsthat were condoned and encouraged by the Japanese government. Despite
substantia investmentsto penetrate the Japanesefilm market, K odak’ smarket sharethere hasbeen dightly
less than 10 percent for the last 25 years.”

In 1995 Kodak filed apetition with the USTR aleging that the Japanese government’ stoleration
of systematic anticompetitive practices by Fuji Photo Film in Japan’s consumer photographic paper and
color film market were aviolation of Section 301 of the U.S. trade laws.®® In 1996 the USTR made a
determination of unreasonable practices by the Japanese government in the sale and distribution of
consumer photographic materialsin Japan. The United States initiated dispute settlement procedures
againg Japan inthe WTO, dleging that the Japanese government built, supported, and tolerated amarket
structurethat impedes U.S. exports of consumer photographic materialsto Japan, and inwhich restrictive
business practices occur that also obstruct exports of these products to Japan. The United States
challenged Japan’ s practices under Articles 1l (nationa treatment), X (transparency) as well as Article
XXI11 (under aclaimof nullificationandimpairment).?” TheU.S. government pointedto policy statements
and adminigtrative guidance by the Japanese government and statements by advisory committees, industry
associations, and others, which recommended actions that the Japanese industry should undertake to
respond to foreign competition. The Large Scae Retail Store Law and the JFTC' s approva of industry
fair competition codes were aso chalenged by the U.S. government as measures by the government of
Japan designed to impede accessto the market. Initsfinal report, issued on January 30, 1998, theWTO
pane onfilmruled that it was not convinced that theevidence demonstrated that the Japanese government
measures violated its General Agreement on Tariffs and Trade (GATT) obligations.?®

ELECTRONIC EQUIPMENT: In 1991 the American Electronics Association (AEA) requested that
the USTR launch a sectora negotiating initiative to address a broad range of governmental and private
market access barriers that U.S. manufacturers of € ectronic equipment alegedly encountered in Japan.
AEA surveyed itsthousands of member companies and found that the most Sgnificant market barrier the

25 gee Transcript of Testimony of Christopher Padilla, Director, International Trade Relations, Eastman Kodak Co.,
ICPAC Hearings (May 17, 1999), Hearings Transcript at 108-109 [hereinafter Padilla | CPAC Spring Hearings Testimony].

% e Privatizing Protection: Japanese Market Barriers in Consumer Photographic Film and Consumer Photographic
Paper, Memorandum in Support of a Petition Filed Pursuant to Section 301 of the Trade Act of 1974, as amended (May
1995).
27 The Genera Agreement on Tariffs and Trade (GATT) concept of nullification and impairment is related to the
concept in Article 23 of reasonable expectations of the other party reflected. Under GATT (and now WTO) practice, a
breach of an obligation can be a prima facie nullification and impairment, and the Dispute Settlement Understanding
(DSV) adso provides for nonviolation nullification and impairment.

28 e Japan-Measures Affecting Consumer Photographic Film and Paper, WTO Doc WT/DS44/R (panel report issued
31 March 1998). Since the case was initiated, there have been changes in Japan that some commentators believe may
increase the possibilities for foreign companies to sdll in Japan in this sector. See Alan Wolff, Unanswered Questions:
The Place of Trade and Competition Policy in the Seattle Round, Paper delivered at the OECD Conference on Trade and
Competition, Paris (June 30, 1999) at 15-16 [hereinafter Wolff, Unanswered Questions].
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companies perceived was exclusionary purchasing practices by Japanese industrial companies® Among
other grievances, AEA companiescomplained of refusal stodeal despitelengthy effortsand superior offers,
demands that U.S. manufacturers establish production in Japan, predatory pricing to exclude foreign
competitors, discriminatory bank lending, discriminatory standards, and acomplex distributionsystem that
acts as a de facto barrier to sales by foreign companies.®

THE SODA AsH INDUSTRY : Anticompetitive practicesin the Japanese sodaash industry have dso
been apoint of contention. In 1973 four Japanese soda ash producers agreed to regulate the flow of
imported sodaash through joint ownership of the Tokyo Termina, Japan’ ssolefacility for importing soda
ash. The producers aso pressured Japanese soda ash consumers not to purchase imported sodaash. In
1983 the JFTC found that the producers had formed anillegal cartel and ordered it to ceaseits activities.
A second investigation by the JFTC in 1987 expressed concern that Japanese customers routinely
requested permissionfrom their domestic supplier before purchasing foreign sodaash.®* Accordingto one
observer, the cartdl overreached when its company presidents caled on the president of the Sumitomo
sdes company and asked him not to disturb the market. The JFTC reacted with awarning, and the
Japanese market for soda ash is said to be open.*

U.S. Complaints about Japanese Competition Law

The practices described above are but a sampling of the sectoral complaintsthat U.S. businesses
havelodged againgt exclusionary or anticompetitive practicesin Japan. Complaints have dso beenraised
inother sectors, such asinsurance,® semiconductors, anorphous meta transformers, some of which have
resulted informd trade cases and agreements. Some of thesealeged barrierswere thought to result from
the lax enforcement of Japan’s competition law (called the Anti-Monopoly Act).* Although the JFTC
conducted severd “surveys’ of competitive conditions in sectors that were prone to bilateral tension,
virtudly none of the surveysfound any violations of Jgpan’s Anti-Monopoly Act. Nonetheless, many of

29 See Submission by Richard Cunningham, Steptoe & Johnson LLP, “Private Practices as Market Access Barriers,”
Attachment A, p. 1-2 (Jan. 21, 1999), for inclusion in the Advisory Committee record [hereinafter Cunningham
Submission].

30 4.

31 See OECD Materids on the Impact of Anticompetitive Practices on Trade Submitted to the WTO Working Group on
Trade and Competition, March 11, 1998 [hereinafter OECD Materialg].

32 spe Wolff, Unanswered Questions, at 17.

33 See UNITED STATES TRADE REPRESENTATIVE, 1999 NATIONAL TRADE ESTIMATE ON FOREIGN TRADE BARRIERS 236-39
(1999) [hereinafter 1999 NATIONAL TRADE ESTIMATE].

34 A few features of Japan’s Anti-Monopoly Act that appeared to be discriminatory on their face or at least in their
application -- e.g., requirements that foreign joint venture contracts be subject to notification to the JFTC, while domestic
contracts were not. Those aspects of the law now appear to have been eiminated.
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the sectoral disputes resulted in bilateral agreements that focused on some combination of private and
governmenta restraints. Examples include semiconductors, paper products, glass, automotive cars and
parts, and constructionservices. Intheseaccordsthe Japanesegovernment promised to encourageimports
and new businessreationshipswith U.S. firms seeking entry into the Japanese market; it lso promised to
enforceitscompetitionlawsvigoroudy and to ensurethat domestic manufacturersdid not usetheir market
power to coerce domestic distributors to refuse to handle competitive imports.

Systemicbilateral discuss onsabout Japan’ scompetitionlaw andenforcement regimefirst occurred
inthe context of the Structura Impediments Initiative (SI1) (1989-92), which represented a broad-based
dialogue between the United States and Japan on ahost of structura issues thought to impede trade and
competitiveness. In the early 1990s the USTR and the Department of Justice together pressed the
Government of Japan and the JFTC to make Japan’s Anti-Monopoly Act enforcement “ more effective”
in deterring and punishing violations.*> Notable developments that occurred through the SII process
included increasesin the JFTC' s budget and personnel; increased pendties for anticompetitive conduct;
increased enforcement actions againgt hard-core violators, reinstatement of crimina enforcement after a
16-year hiatus; and certain procedura improvements aimed at reducing obstacles to private litigation of
antitrust violations.®

Bilateral discussions on deregulation and competition policy continued during the Clinton
Adminigtration, and further steps were announced under the auspices of the “Enhanced Initiative on
Deregulation and Competition Policy” as part of the Clinton-Hashimoto Denver summit in June 1997.%
Bilateral consultations continue to this day under that initiative.

U.S-European Conflicts
The percelved problem of private anticompetitive restraints that impede market accessis by no

means limited to disputes between the United States and Japan. U.S. companies have aleged similar
practicesin Europe. For example, the U.S. Department of Justice' sfirst formal positive comity request

35 See Merit E. Janow, U.S Trade Policy Towards Japan and China: Integrating Bilateral, Multilateral and Regional
Approaches, in TRADE STRATEGIES FOR A NEW ERA (Geza Fezakuty and Bruce Stokes, ed., Council on Foreign Relations,
1998).

36 Recently the JFTC has taken some action with respect to domestic cartel arrangements inhibiting foreign firms market
access to the automotive glass markets. Specificaly, in December 1999, the JFTC issued a formal finding of a violation
under the Anti-Monopoly Act to associations of Japanese auto glass manufacturers and to a wholesale subsidiary of
an auto glass manufacturer for agreeing not to sell imported replacement glass for domestic automobiles. See Japan Fair
Trade Commission Press Release, “ Regarding Notifications Given to Tokyo-Prefecture Branch of the Auto Glass Industry
Association, and Auto Glass Eastern  Japan, K.K.”  (December 21, 1999) available at
http://www.jftc.admix.go.jp/pressrel ease/99.December/99122103.html.

37 For the most recent update on the status of the initiative, see Second Joint Status Report under the U.S.-Japan

Enhanced Initiative on Deregulation and Competition Policy, May 1999, available at www.pub.whitehouse.gov.
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totheantitrust authoritiesof the European Union (EU), discussed morefully below, concerned complaints
that aEuropean airline reservation company was engaging in anticompetitive practices that prevented an
American company from entering the European market.

In addition, AirbusIndustrie has been dleged to engage in numerous practices with its European
suppliersthat artificialy preclude or limit the extent to which non-European suppliersof avionicsand other
componentscansdl productsfor use on Airbusplanes. These practicesinclude the devel opment and use
of standards that discriminate against foreign suppliers, joint proposals by Airbus and a domestic
component supplier to induce an airline to specify use of the European company’ s component, and
conditioning non-European firms' participation in Airbus-related research and product development on
agreements to relinquish proprietary technology without compensation.®

Other complaints of discriminatory practicesin Europe cover products such as computers and
telecommunications equipment.® During its hearings, the Advisory Committee heard detailed testimony
about the potentially anticompetitive telecommunications standards being established by the European
Teecommunications Standards | ngtitute (ETSI), which could act asahybrid restraint to market access.”°
According to economistswho have studied theissue, non-European firms that make telecommuni cations
equipment do not have an equa voicein setting European telecommunicationsstandards. The European
firmsusethearinfluenceinade ETSl to choose sandardsthat have been devel oped by European firmsand
disadvantagetechnol ogiesdevel opedby non-Europeanfirms. Inanother Europeanmatter, arepresentative
fromaU.S. businesscomplained to the Advisory Committee about anticompetitive cross-subsidization by
the German post office of its package delivery subsidiary.*

Classcinternationd cartels, designed tofix prices, dlocate markets, and jointly restrain output and
delivery on agloba basis, have long been aleged to operate in Europe in specific sectors such as stedl.*

% e Cunningham Submission at 2.

% seR. Shyam Khemani and Rainer Schone, International Competition Conflict Resolution: A Road Map for the WTO
10, PSD OccasioNAL PAPER No. 33 (The World Bank, Private Sector Development Department), Oct. 1998 [hereinafter
Khemani and Schone].

40 e Grindley, Salant, and Waverman Spring Hearings Submission; Waverman and Salant November Hearings
Submission.

41 See Submission by Larry Stevenson, Vice President, International Industrial Engineering, United Parcel Service,
ICPAC Hearings, (May 17, 1999).

42 oee e.g., the discussion by Alan Wm. Wolff, The Problems of Market Access in the Global Economy: Trade and
Competition Policy, in NEw DIMENSIONS OF MARKET ACCESSIN A GLOBALISING WORLD Economy (OECD 1995). See also
Mark Tilton, “Antitrust Policy and Japan’s International Steel Trade,” for presentation at a workshop on “The Changing
Japanese Firm,” Center on Japanese Economy and Business, Columbia University, December 11, 1998. There are aso
allegations that governments had a hand in the formation of a global production reduction program in the aluminum
sector that may have evolved into a cartel. See Foiled Competition: Don’t Call it a Cartel, but World Aluminum has
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The international Heavy Electrical Equipment cartel was found to have fixed prices at higher than
competitive levels in many national markets over a period of several decades.*®

Complaints about Latin American Practices

Anticompetitive practices that restrict market access have also been identified in Latin America
In oneexample, the Corn Refiners Association, Inc. filed aSection 301 petitionin April 19984leging that
the Mexicangovernment deniesfair and equitable market opportunitiesfor U.S. exportersof high fructose
corn syrup (HFCS) by encouraging and supporting an agreement between Mexican sugar growers and
bottlersto limit use of HFCS** The USTR initiated a Section 301 investigationin May 1998 and in May
1999 appears to have ended the Section 301 investigation but announced that the United States would
continue to explore the Mexican government’ srolein limiting importation and purchases of HFCS. The
USTR maintained that the Mexican government has “failed to refute allegations that it promoted and
endorsed conclusion of an agreement to limit purchases of U.S. HFCS.”* Some aspects of thiscase are
also being addressed in the context of an ongoing WTO dispute settlement proceeding.

Two World Bank economists have described severd examples of anticompetitive practices they
learned of during their extensiveconsultingwork in Latin American countries.*® In Colombia, for example,
the leading brewer allegedly has geographic market-sharing agreements with existing and potential
competitorsin neighboring countries. It also ownsthe sole bottle manufacturing plant and has exclusive-
dealing clauses with the great mgjority of distributors. In another example, an attempt by a U.S. biscuit
manufacturer to enter the Colombianmarket was stymied by the exclusivedistribution clausesbetweenthe
dominant manufacturer and leading retailers. Ingtead, the U.S. manufacturer was required to enter into
licensing and joint marketing agreements with the dominant firm.

In Ecuador, government enterprises and private sector firms are alleged to engage in price and
market-sharing agreementsin cement and stedl. In addition, theindustry associationsfor domestic oil and

Forged a New Order, THE WALL STREET JOURNAL, June 9, 1994, at Al; Cartel Well Smell and Rhyme Quite Well, But
Aluminum isn’t Oil, AMERICAN METAL MARKET, June 20, 1994, at 1; Soda Makers Rip Aluminum Producers, AMERICAN
METAL MARKET, February 27, 1995, at 2.

43 e Report (1998) of the Working Group on the Interaction Between Trade and Competition Policy to the General
Council, World Trade Organization, WT/WGTCP/2 33, n. 143 (Dec. 8, 1998) [hereinafter 1998 WTO Trade and
Competition Working Group Report).

4% See Petition for Relief Under Section 301 of the Trade Act of 1974, as Amended on Behalf of the Corn Refiners
Association, Inc., April 2, 1998.

4° United States Trade Representative Press Release 99-44, “United States to Further Explore Mexican Practices

Affecting High Fructose Corn Syrup” (May 14, 1999).

46 K hemani and Schone, at 9.
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pharmaceuticas have persuaded thegovernment to limit entry and to allow the coordination and increase
of prices. Moreover, the distribution of automobiles remainsthe exclusive area of government-owned or
-appointed dealers.*’

Anticompetitive and Exclusionary Practices Alleged to Exist in Other Countries

Other sources, including the USTR’ sannua Nationa Trade Estimate Report on Foreign Trade
Barriers (NTE), have identified severd other countries where anticompetitive or exclusionary practices
dlegedly inhibit the ability of foreign firmsto penetrateamarket. Theseproblems have often been brought
to the USTR' sattention by U.S. firmsthat believe they have been shut out of these foreign markets. The
NTE references do not represent conclusionsthat the listed problem violates either U.S. trade or antitrust
laws. The grievances do, however, serve as an indication of agency concerns, and future Section 301
cases that may be self-initiated by USTR may be drawn from matters reported in the NTE. At the very
least, the NTE listings provide some fed of both the nature and variety of practicesthat U.S. firmsfind
troubling in foreign markets.

For example, the 1999 Nationa Trade Estimate cited both Hungary and Hong Kong for lacking
full competition in their telecommunications sectors.*® Egypt does not have a basic law prohibiting
anticompetitive practices by monopoliesand cartels, and afew players dominate most sectors.® InIndia,
the NTE noted, “one can find examples of both state-owned and private Indian firms engaging in most
typesof anticompetitive practiceswith littleor nofear of reaction from government overseersoraclogged
court system.”® In Korea, U.S. firms in the telecommunications and semiconductor industries have
expressed concerns that the Korean government is spurring consolidation of different chaebols business
linesin amanner that impedes open competitionin Korea>* A number of other countries have been cited
in the NTE for allegedly anticompetitive practices.>

47 4.
48 1999 NATIONAL TRADE ESTIMATE at 167, 173.

49 4. at 100.

50 |d. at 187. The National Trade Estimate noted that these practices are not viewed as major hindrances to the sale of
U.S. products and services at thistime. U.S. firms are more concerned with issues such as market access, corruption,
arbitrary and capricious behavior by their partners or government agencies and procurement discrimination. Yet as these
issues are addressed, it is likely that anticompetitive practices will become a larger obstacle to the ability of U.S. firms
to export to India.

L |d. at 288.
52 Examples include South Africa, with its formerly weak competition laws and oligopolies and monopolies in certain
industries (a new competition law went into effect in South Africa on September 1, 1999); Switzerland, with its allegedly

high degree of cartelization; Taiwan, with its allegedly anticompetitive practices in the domestic cable TV industry; and
Turkey with its monopolies in acohol and telecommunications that are alleged to have impeded U.S. firms from selling
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Complaints Raised beforethe WTO Working Group

Similar examples of anticompetitive or exclusonary practicesthat inhibitinternationa trade have
been brought to the attention of the WTO Working Group on the Interaction between Trade and
Competition Policy. According to areport issued in 1998, the WTO Working Group said its members
submitted examples of “actua casesof domestic export cartels, internationa cartel sthat all ocated national
marketsamong participatingfirms, unreasonable obstruction of parallel imports, control over importation
facilities, exclusonary abuses of adominant position, and vertical market restraintsto competitors, certain
private standard setting activities and anticompetitive practices involving industry associations.”*?

One st of submissionsto the WTO came from the OECD, which has discussed trade-related
anticompetitive practicesin the OECD Joint Group on Trade and Competition, held conferences on the
issuesinvolved, and conducted anaytica studies. The OECD materidsincluded discussion of horizontd
agreements such as cartels, standardization, and certification restrictions; vertical agreements such as
exclusve deding and licensng agreements; abuse of dominant positions through rebate systems; and
internationd mergers.> Clearly, only some of these areas of discussion reflect “access’ problemsarising
from private restraints.

The OECD submission to the WTO identified a debate over exclusive dealing in the United
Kingdom’ sautomobileindustry. According to the OECD, some argued that competition policy was not
adequately tackling exclusive agreements between domestic auto manufacturers and distributors.
Consequently, potential auto importers were unable to secure access to distributors and were thus
foreclosed from the UK’ s domestic market. Others argued that restrictions on market access resulted
primarily from other factors such as standards, government regulations, and trade measures rather than
inadequate application of competition law.> The OECD submission also described how a domestic
producer of fertilizer in Norway controlled distribution channels by using arebate system that acted asa
barrier to entry into the domestic market.>®

Theindividud country submissionsto the WTO Working Group aso provideexamplesthat have
been chalenged asrestricting market access. The EU’ ssubmission to the WTO identified severd cartels

inthose markets. 1999 National Trade Estimate, at 384 (South Africa), 387 (Switzerland), 394 (Taiwan), and 411 (Turkey).
53 1998 WTO Trade and Competition Working Group Report at 31, para. 84.

> OECD Materiasat 1-3.

*®1d. a2

%6 1d. at 3.
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that it said had a significant international dimension.> These included a European cement cartel, in
operation since 1983, which had formed a codlition to deal with the threat of Greek cement exports to
several Member States.® European carton board producersformedacartel tofix prices and regul atetheir
market.>® European producers of stedl beams agreed to preserve their traditional pattern of trade and
agreed on price increases in various Member States.®® The European Commission (EC) has aso
challenged an organization (SCK) that hires out mobile cranesin the Dutch market. SCK established a
certification systemto guaranteethe quality of cranesusedinthecranehirebusiness. SCK members, most
of whomare Dutch firms, refused to certify these cranesfrom nonaffiliated firms, which in effect prevented
foreign firms from entering the market.®*

EU cases have not been limited to cartels. The EU also identified examples where abuse of
dominance hindered entry into amarket. The EU’sCourt of Firgt Instance recently condemned apractice
by a group of dominant shipping companies that instituted a low price on shipping between Northern
Europe and the Republic of Congo in order to diminate acompetitor.? The EU aso has challenged the
exclusveor preferential supply contracts of Roche, theworld' sleading vitamin manufacturer, concluding
that the contractsimproperly tied the most important buyers of bulk vitaminsto Roche and prevented its
chief competitors from supplying these products.®®

The EU a o described how the two manufacturersin the German ice cream market used vertica
restraints, inthiscasefreezer cabinetsprovided gratisexclusively for their ice cream to prevent competitors

5" Submission by the European Community and its Member States, “Impact of anti-competitive practices on trade,”

Working Group on the Interaction Between Trade and Competition Policy, World Trade Organization, March, 1998
(hereinafter WTO Submission by the European Community and its Member States). Here again, this Advisory Committee
has not tried to evaluate whether the cases identified by the EC are market access cases in the same sense as that term
may be used in trade policy circles.

8 Com CE Dec. 94/815, 1994 0O.J.(L 343), TPI, T-25/95 cited in the WTO Submission by the European Community and
its Member States at 5.

59 Com CE Dec. 94/601, 1994 O.J. (L 243), TPI, T-295/94 cited in the WTO Submission by the European Community and
its Member States at 5.

0 WTO Submission by the European Community and its Member States at 6.

61 CFI 22 Oct. 1997. “Dutch Cranes’ (T 213/95 an d T-18/96) cited in the WTO Submission by the European Community
and its Member States at 6.

®2 TP T-24/93, October 8, 1996 cited in the WTO Submission by the European Community and its Member States at 9.

8 com CE, 9.6.76, 0. (L 223), CICE 13.2.79, n 85/76, Rec. 1979, P: 461 cited in the WTO Submission by the European
Community and its Member States at 9.
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fromsdlingto thetied stores.® Thisisacasethat might beanalyzed very differently under U.S. law, which
might see the restraint as a legitimate means to compete rather than as an anticompetitive foreclosure.

Individua countries have dso identified anticompetitive practicesthat they dlegeinhibit accessto
EU markets. For example, in 1995, the French antitrust authority condemned 31 private civil engineering
firms for sharing the construction markets on the Train aGrande Vitesse (TGV) high speed rail project in
northern France. Oneobjectiveof the cartel wasto prevent foreign companiesfrom entering the market. %
In 1988 the French dso fined Lilly France for granting substantial rebates to hospitals on an antibiotic
patented and manufactured by Lilly France when the customers aso purchased a heart disease drug that
the pharmaceutica company made. The French authority concluded that this practiceprevented hospitals
fromturning to more competitive providers of the heart disease drug, including foreign competitors. In
1992 the Italian competition authority investigated an agreement on harbor and berthing services among
three shipowners associations. The agreement provided substantia discounts on the maximum charges
for the services supplied in each port. Members of the association, virtually al Italian-registered ships,
qualified while foreign ships did not. The practice was subsequently discontinued.®®

Inits submission to the WTO, Canadaidentified anticompetitive practices within its borders that
have animpact on internationd trade.®” In one example, the Interac case, acompany was aleged to have
abused itsdominant position in the supply of shared eectronic network servicesin Canada by leveraging
the control of demand deposits and automated banking machines in Canada through membership and
participation restrictionsin the Interac network. The Canadian competition tribunal approved a consent
order designed to improve competition in the market.%®

U.S. firms have also been dleged to use anticompetitive restraints to prevent foreign companies
fromentering the U.S. market. 1n one example, the Justice Department recently filed acomplaint against
Dentsply, anAmericanmanufacturer of artificia teeth, dlegingthat thefirmengagedinexclus onary conduct
todeny riva tooth manufacturersaccesstotheprimary distribution channelsfor artificia teethinthe United
States. According to the U.S. complaint, Dentsply, using its monopoly position in the U.S. market,

64 CFl, June 8, 1995, case T-7/93 Langese-Iglo Gmbh v. Commission (1995) E.C.R. 11-1533 and case T-8/93 Scholler

Lebensmittdl GmbH v. Commission (1995) E.C.R. 11-1611 cited in the WTO Submission by the European Community and
its Member States at 10.

5 WTO Submission by the European Community and its Member States at 16.

% 1d.

67 submission from Canada, The Impact of Anticompetitive Practices of Enterprises and Associations on International
Trade, Working Group on the Interaction Between Trade and Competition Policy, World Trade Organization, March 11,
1998.

8 1d. at 6-7.
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threatened to terminate its relationship with deders that sold teeth produced by Dentsply’ s competitors,
including two foreign manufacturers.®®

Evidence from Business Associations

Whilelittlerigorousempirical or survey work hasbeen conducted on market accessrestraintsfrom
exclusonary business practices, severd bus ness groups have conducted membership surveysin an effort
to assess the extent to which foreign private anticompetitive practices are perceived to restrict market
access. The numbers generated by these surveys do not represent statistically significant results, but they
are summarized here to provide a sense of the problems that many businesses find troublesome.

In June 1999 the Businessand Industry Advisory Committee (BIAC) to the OECD published the
results of its Survey of Business Competition Law Concerns.” BIAC received 60 company responses
from severd different jurisdictions and types of businesses.™ Nearly half (46 percent) of those members
who responded agreed or strongly agreed that anticompetitive practices sgnificantly limit their ability to
enter new export markets. Approximately 29 percent of BIAC survey respondents agreed or strongly
agreed that these practices limit their ability to expand in their primary export markets, while 41 percent
of survey respondents agreed or strongly agreed that the enforcement of competition lawsisineffectivein
new export markets.” In addition to conducting a survey of its members, the BIAC has also gone on
record as recommending policy proposalsto address the concerns of private actionsand artificid barriers
that impede market access and recommended greater cooperation among competition authorities.”

69 See Complaint by the United States, United States v. Dentsply International, Inc., Civil Action No. 99-005, (D.Del),

January 5, 1999.

0 BlaC Report on the Survey of Business Competition Law Concerns, presented before the OECD Conference on Trade
and Competition, Paris, France (June 29, 1999) [hereinafter BIAC Report].

n Responses came from ten countries: Belgium, Canada, Finland, France, Germany, the Netherlands, New Zealand, the
Republic of Korea, Turkey and the United States. BIAC Report.

2 The BIAC survey also asked its members to identify the relative importance of anticompetitive practices in a
respondent’s ability to expand or enter markets in both primary export markets and new export markets. Fourteen
respondents listed anticompetitive practices as one of the top three factors in inhibiting growth in export markets. Trade
policy was listed as one of the top three factors in 32 different survey responses, particularly in those surveys that listed
the Australia, China, and the United States as their primary export markets. One-fourth of the respondents agreed or
strongly agreed that competition law enforcement is ineffective in their primary export markets. In addition, 44 percent
of the respondents agreed or strongly agreed that the enforcement of competition laws by the government in new export
markets is unpredictable, too costly or too burdensome. For primary export markets, 27 percent agreed or strongly agreed
that thiswas a problem. BIAC Report.

"3 see BIAC Discussion Note on the Interaction between Two Policy Fields, “Trading to Compete and Competing to

Trade” (1995); BIAC Consultation with the OECD Liaison Committee, “Pursuing Domestic Policy Objectivesin a Global
Economy;” (Nov. 8, 1996); Business Statement to the 1996 OECD Council Meseting at a Ministerial Level, (May 21, 1996).
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In response to an invitation by this Advisory Committee, the Business Roundtable surveyed their
CEQs. Of the 54 respondents, 30 percent indicated that they had encountered market access barriers
attributable to private anticompetitive practices abroad.” The U.S. Council for International Business, in
an gppearance before the Advisory Committee, urged continued andlysisin areas such as market access
and contestability.”™ Inasubmissionto the Advisory Committee, thel nternational Chamber of Commerce
describedU.S. businessconcernsabout thepotentia for privateanticompetitiverestraintstoimpedemarket
access.”® The Transatlantic Business Dialogue(TABD) hasaso urged al countriesto make market access
apriority in applying competition laws and regulations.”

The Advisory Committee’' s Assessment of the Evidence

Asthis quick summary demondirates, the level of quantitative and empirical economic analysis
concerning private and government anticompetitive restraintsthat inhibit market accessgill remainsquite
limited.”® Examplesof exclusionrangefromdirect evidencetomuchindirect, circumstantial and qualitative
evidence. Nor are private anticompetitive restraints limited only to those countries where the problem
recursasasourceof tension.” Many of the trade complaints begin with less (and different) evidencethan
would be required to demonstrate an antitrust violation.

74 see Submission by Robert Weinbaum, Office of General Counsel, General Motors Corporation on behaf of the
Business Roundtable Task Forces on International Trade and Investment and on Government Regulation, ICPAC
Hearings (Apr. 22, 1999) at 3 [hereinafter Business Roundtable Submission].

> gee Submission by the U.S. Council for International Business (USCIB), ICPAC Hearings (Apr. 22, 1999) at 2
[hereinafter USCIB Submission].

®  See International Chamber of Commerce, Competition and Trade in the Global Arena: An International Business
Perspective, Draft Report of the ICC Joint Working Party on Competition and International Trade, February 12, 1998, p
1. citing ICC Programme of Action, 1996.

T See Transatlantic Business Dialogue (TABD) Overall Conclusions, Seville, Spain (Nov. 11, 1995) [hereinafter TABD
Overall Conclusions]. See also TABD Berlin Communique (Oct. 30, 1999) at 50.

8 Several commentators and advocates have decried the lack of empirical work on thisissue. See e.g., Submission by
Alan Wolff, Thomas Howell, and John Magnus, Dewey Ballantine, “Trade and Competition Policy: A Suggested U.S.

Strategy,” |CPAC Hearings (Nov. 4, 1998) at 4 [hereinafter Dewey Ballantine Submission].

[ Advisory Committee Member Richard Simmons divided nations where anticompetitive practices occur into three
groups: “(A) Developing nations which protect their home market [by] encouraging growing manufacturing companies
to export to achieve critica mass. Unfortunately, many countries continue these anticompetitive practices long after the
industries involved are large enough to compete effectively in the world markets; (B) Developed nations which act in
groups utilizing market sharing agreements (formal or informal) to agree not to compete in the participants home markets
and compete only in identified ‘fair game’ markets; and (C) Non-market economies like the former Commonwealth of
Independent States (CIS) countries where there is no body of law which prevents anticompetitive practices from
occurring.” Letter from Advisory Committee Member Richard P. Simmons to ICPAC Executive Director Merit E. Janow,
February 2, 1998.
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The uneven qudity of theevidencein many specificingancesisa so reflected in the corresponding
absence of empirica analysesthat determine or estimatethe magnitude of the effects of these competition
policy problems on globd trade flows or the globa economy. Thisvery issueisitself amatter of debate.
For example, the Internationa Chamber of Commerce (ICC) notes that certain elements of the business
community assert that thereislittle or no evidence of private anticompetitive acts which have not “(a)
received theimprimatur of government, or (b) cannot be dealt with by domestic legidation.”®® According
to the ICC, other segments of the business community maintain that evidence of international
anticompetitive acts does exist and that these are a substantial barrier to market access.® Similarly, the
OECD hashaddifficulty quantifyingtheextenttowhichanticompetitiverestraintsinhibitinternationa trade.
As a senior officia of the OECD stated, “[i]t is often said that as trade barriers decline, private
anticompetitive practices become amoreimportant and more pervasive restriction on market access. The
OECD'’ strade and competition work has failed to turn up alarge body of convincing evidence for that
hypothesis, but it continues to examine the question.”®?

Intheview of thisAdvisory Committee, thisrecord, whileuneven, issufficient to show that private,
governmenta, and mixed public-private restraints that inhibit market access are a problem. Additional
andyticd and empirical work of an internationa and comparative nature is needed to better establish the
extent and nature of private, governmental and mixed public-private restraints of trade with international
or globa consequences. But the Advisory Committee a so believesthat the current record is sufficient for
the U.S. government to make some policy judgments about the nature of the globa trade and competition
problems.® ThisAdvisory Committee does not assumethat national agenciescan naturally berelied upon
to remove or address the distortions in their own economy produced by private anticompetitive or
exclusonary restraints. Asthisdiscusson hasillustrated, many competition problems dso implicate acts
or omissons by governmentsand are not self-correcting. For this reason, the absence of remedid action
by a government does not indicate that problems do not exist.

80 e Replies formulated by the ICC Joint Working Party on Competition and International Trade to Questions Asked
by Members of the WTO Working Group on the Interaction Between Trade and Competition Policy in Geneva in March
1998, International Chamber of Commerce (October 6, 1998) at 2.

8 4.

82 See Joanna R. Shelton, then-Deputy Secretary-General, OECD, “Competition Policy: What Chance for International
Rules?’, submission by Bernard Phillips, OECD, ICPAC Hearings (Apr. 22, 1999) at 6. [hereinafter Shelton, Competition

Policy].

83 As the 1997 WTO annual report states, “While no empirical information of a systematic nature is available for
measuring the size of the [enterprise practices that restrict or distort international trade] problems in practice that remain
unresolved through existing laws and mechanisms, there would seem to be a widespread view that enhanced
international cooperation is desirable.” Chapter Four: Special Study on Trade and Competition Policy, WTO ANNUAL
REPORT FOR 1997, at 4.
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The Advisory Committeebelievesthat no single policy tool iscapable of addressing al aspects of
the competition problemsraised here. Thus, it has examined severa different approaches that could be
usedinvarioussituations. Bilateral agreementswith positivecomity offer apotentialyuseful instrument for
addressing private restraints. Extraterritoria enforcement of U.S. antitrust laws may be necessary and
effectiveinsomecircumstances. Andfurther devel opment of international competitionpolicy initiativesmay
prove extremely useful in thelonger run. Asdiscussed in theremainder of this chapter, by making certain
adjustmentsin each of these approaches, the United States canimproveitsmethodsfor resolving problems
that intersect both trade and competition policy concerns.

PosITIVE COMITY

Cooperationamong competition authoritieshasbeen and will beoneof themost viableaternatives
in addressing anticompetitive restraints that affect international trade. Since instances of anticompetitive
conduct occurring outs dedomesticbordersthatimpact or affect competitionarebecoming morepreva ent,
governments have worked to advance cooperation through the initiation of bilateral agreements. One
mechanism contained within bilateral accordsthat has gained increasing support and recognition from the
international community is the concept of positive comity.

“Traditiona comity” condderations havealong history intheextraterritorial enforcement of U.S.
antitrust laws.®* Nonetheless, the extraterritorial gpplication of U.S. law has caused significant tensions
over jurisdiction and sovereignty issues between the United States and itsforeign counterparts. “Positive
comity” attemptsto avoid these conflictsby placing initial responsibility for investigation of market access
barriersinto the hands of thejurisdiction wherethe alegedanticompetitive conduct occurs. Since positive
comity isarelatively untested mechanism and is premised on ahigh degree of trust and confidencein the
antitrust enforcement policiesof both jurisdictionsinvolved, itsactua applicationand potentia arenot fully
known. The Advisory Committee believes, however, that useof positive comity asonedement inthehost
of options available, including both unilaterd and multilaterd initiatives, holds the potential in discrete
instances to reduce internationa conflicts and open foreign marketsthat are currently blocked by market
access barriers.

Initsmost basic structure, positive comity is a mechanism whereby the jurisdiction most closely
associated withthed leged anti competitive conduct assumesprimary responsibility for theinvestigationand
possibleremedy. Specificaly, when anticompetitive conduct that adversely affectstheimportant interests
of oneparty occurswithinthebordersof another party, the* affected party” may request that the“territorial

84 The term * comity” refers to the genera principle that a country should take other countries’ important interests into
account in its law enforcement in return for their doing the same. Traditional comity has been defined as “the recognition
which one nation alows within its territory to the legidative, executive, or judicial acts of another nation, having due
regard both to international duty and convenience and to the rights of its own citizens or of other persons who are under
the protection of its laws.” Hilton v. Guyot, 159 U.S. 113, 164 (1895), Black’s Law Dictionary, (6™ ed. 1990). See
Discussion at Annex 1-C.
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party” initiate appropriate enforcement actions. 1n so doing, positive comity attemptsto reap the benefits
associated with cooperation by avoiding potential conflicts or disputes pertaining to jurisdictional issues.
Positivecomity potentialy obviatestheneedtopursueextraterritorial enforcementif theterritoria party can
adequately resolve or remedy theanticompetitiveactivities. Additiondly, byassgninginitid jurisdictionto
theterritorial party, theinvestigationwill benefit from enhanced accessto documentsand witnessesandthus
greater ability and resources to remedy the anticompetitive conduct.

Evolution of Positive Comity

Although the term * positive comity” did not come into use until the early 1990s, the theory and
practiceof thebas ¢ principlesof positivecomity originated several decadesearlier. Thegenessof podtive
comity principles in bilateral cooperation agreements can be traced back to the 1954 Friendship,
Commerce, and Navigation Treaty between Germany and the United States. The agreement
acknowledged the existence of business practices that impeded or had “harmful effects’ on commerce
between thetwo signatory countries, and stipul ated that “ each Government agrees upon the request of the
other Government to consult with respect to any such practices and to take such measures, not precluded
by itslegidlation, as it deems appropriate with a view to eliminating such harmful effect.”® Similar
provisions aso were contained in numerous other bilateral cooperation agreements from the same time
period, such as agreements between the United States and Denmark, France, Greece, Italy, and Japan.®
Whilesomeobservershavehailedtheseearly undertakingsasas gnificant step toward cooperation through
positive comity, there is little indication that these provisions were used.®’

Theconcept of pogitivecomity dsowasembeddedinseverd multilatera initiativesadopted inearly
postwar years. In1960aGATT groupof expertsrecommended that anation “ should accord sympathetic
congderationtorequested consultations. . . [and] if it agreesthat such harmful effectsare present, it should
take such measures asit deems appropriateto diminatethese effects.”% Asthe OECD Report on Positive

8 sSee Kurt E. Markert, Recent Developments in International Antitrust Co-operation, 13 ANTITRUST BULL. 355, 359-60,
fn. 11 (1968).

86 ORGANIZATION FOR ECONOMIC CO-OPERATION AND DEVELOPMENT, COMMITTEE ON COMPETITION LAW AND PoLicy
REPORT ON PosiTivE ComiTy, DAFFE/CLP(99)19 (June 14, 1999) at 8, para. 29 (citing Competition Law Enforcement:
International Co-operation in the Collection of Information, OECD, 1984, at paras. 98-114) [hereinafter OECD REPORT ON
PosiTive ComITY].

87 1d. at 8.

8 OECD REePORT ON PoSITIVE COMITY at 8, para. 30 (citing Committee on Restrictive Business Practices, Report on the
Problems Relating to the Control of Restrictive Business Practices Affecting International Trade, Jan. 12, 1965, E.41450,
at 3).
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Comity notes, thisprovision gppearsto havebeenfirst invoked during the photographic film dispute before
the WTO although consultations did not occur.®

The OECD first incorporated positive comity principles in its recommendations pertaining to
competition and trade issues when it adopted the 1973 Recommendation Concerning a Consultation and
Coniliation Procedure on Restrictive Business Practices Affecting I nternational Trade.®® Overtheyears,
the OECD has refined and modified the recommendation on positive comity and most recently revisited
the concept in its 1995 Recommendation. The OECD proposes that a member country may request
consultation with another member country when it believes anticompetitive activity occurring in another
country isaffecting itsinterests. If theterritoria party “agreesthat enterprises Situated in itsterritory are
engaged in anticompetitive practices harmful to the interest of the requesting country,” then it should
“attempt toensurethat theseenterprisestakeremedid action, or shoulditsdaf takewhatever remedid action
it cons dersappropriate, includingactionsunder itslegid ation onanticompetitivepracticesor administrative
measures, on avoluntary basisand considering itslegitimateinterests.”* |f the affected country does not
believe that theterritoria party has handled the matter satisfactorily, the OECD Recommendation makes
available avoluntary mediation mechanism whereby the Competition Law and Policy Committee acts as
amedium for possible conciliation between the two Member countries.®> To the best of the Advisory
Committee’ sknowledge, this mediation provision has not been pursued by any OECD member country.

1991 U.S-EC Agreement
Positivecomity didnot becomeaforma component of aninternationa agreement until theU.S.-EC

Agreement was negotiated and signed in 1991.% The inclusion of positive comity principlesin the
Agreement marked a significant departure and a step forward from previous international agreements.

8 1d.a 8.

9 OECD, Recommendation Concerning a Consultation and Conciliation Procedure on Restrictive Business Practices
Affecting International Trade [C(73)99(Final)].

91 OECD, Revised Recommendation of the Council Concerning Co-operation Between Member Countries on
Anticompetitive Practices Affecting International Trade [C(95)130(Final)], a B.5(c).

% 1d. &t B.8.
93 Agreement Between the Government of the United States of America and the Commission of the European
Communities Regarding the Application of Their Competition Laws (Sept. 23, 1991), reprinted in 4 Trade Reg. Rep. (CCH)
1 13,504; 61 Antitrust & Trade Reg. Rep. (BNA) 382-85 (Sept. 26, 1991; O.J. L 95/45 (1991), corrected by O.J. L 131/38
(1995). The implementation of the 1991 Agreement was delayed pending a legal challenge initiated by severa Member
states. The European Court of Justice ruled that the Commission did not have the necessary authority to enact the 1991
Agreement. Francev. Commission, Case C-327/91 (Aug. 9, 1994); [1994] 5 C.M.L.R. 517. The Commission, subsequently,
was alowed to enter into anearly identical agreement in April 1995. 1995 O.J. (L95) 45, corrected, 1995 O.J. (L131) 38.
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While the term positive comity was not explicitly used or defined in the Agreement, statements by the
architects of the Agreement led to widespread recognition and discussion of the concept.®

Based ontherecognitionthat anticompetitivepracticesoccurring inonejurisdiction may negeatively
impact theinterestsof another jurisdiction, ArticleV of thealowsajurisdiction affected by anticompetitive
practicesto notify thejurisdictioninwhichtheal leged conduct isoccurring and to request that it commence
appropriate enforcement action.® Such areguest is predicated on an assumption that the alleged conduct
violates the antitrust laws in the jurisdiction where it occurs. ArticleV is premised on purely voluntary
cooperation; theterritoria party retains complete discretion asto whether to initiate an investigation and
any subseguent enforcement action againgt the aleged violations.*® Nor do the Agreement and any formal
referral precludetheaffected party from pursuingitsown investigation and subsegquent enforcement action
regardless of any actionor inaction by theterritorial party.®” Additiondly, ArticleV requirestheterritorial
party to tell the affected party whether it plansto investigate the disputed practices, and, if so, what the
outcome of the investigation is.%

1998 Supplemental Agreement

OnJdune4, 1998, the United Statesand the European Commission signed an antitrust cooperation
agreement that supplementsthepositivecomity provisionsoutlinedinthe1991 Agreement.® Importantly,
the 1998 Agreement reaffirmed both the U.S. and the EC commitment to pursuing cooperative efforts
through the use of positive comity. Furthermore, the 1998 Agreement took steps designed to clarify the
procedures for formal referrals of cases under the terms of the Agreement. First, the supplemental
provisonslist gppropriateinstancesfor deferra of extraterritoria enforcement when theterritorid party is
proceeding withaninvestigation.'® Deferra shouldnormally occur, for example, whentheanticompetitive
conduct can be“fully and adequately investigated” and subsequently remedied by the territoria party.'

94 See, e.g., Claus Dieter Ehlermann, Address, The Role of Competition Policy in a Global Economy, Brussels (June 22,
1994); EUROPEAN COMMISSION, TWENTY-FIRST REPORT ON COMPETITION PoLICY, at 54, para. 64 (1992).

% 1001 Agreement, art. V(2), 4 Trade Reg. Rep. (CCH) at 121,430.

% 1991 Agreement, art. V(3), (4), 4 Trade Reg. Rep. (CCH) at 1121,430.

9 1901 Agreement, art. V/(4), 4 Trade Reg. Rep. (CCH) at 121,430.

% 1991 Agreement, art. VV(3), 4 Trade Reg. Rep. (CCH) at 1121,430.

99 Agreement Between The Government of the United States of America and the European Communities on the
Application of Positive Comity Principles in the Enforcement of Their Competition Laws (June 4, 1998), reprinted in 4
Trade Reg. Rep. (CCH) 113,504A (June 17, 1998) [hereinafter 1998 Agreement].

100 1998 Agreement, art. IV.

101 1998 Agreement, art. 1V (2)(b).
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In an attempt to avoid protracted, lengthy investigations, the 1998 Agreement recommends that
investigations generaly should be completed within six-months.’®2 Additionally, the 1998 Agreement
outlinesan appropriate courseof actioninwhichtheterritoria party should engage during the courseof an
investigation.1® If these conditions are met, however, and the affected party chooses not to defer itsown
investigation, it must tell the territorial party why it is pursuing aseparate investigation.’® Asin the 1991
Agreement, both the affected party and the territoria party reserve the right to pursue their independent
action as to the conduct at issue.

The 1998 Agreement appearsto address, in part, concerns that had arisen regarding the positive
comity process during the first formal referral and the subsequent debate occurring throughout the
internationa antitrust community. The 1998 Agreement, itself, substantially improves upon various
componentsof theinaugura 1991 Agreement, including addressing timing and communication concerns
put forth by thoseinvolvedinthe Amadeusreferra (seebelow). Theseimprovementswere noted by then-
EC Commissioner Karel Van Miert through an acknowledgment that the supplementa provisions
constituted “a substantial step towards closer cooperation through confidence building.” 1%

Following up on the advancement of positive comity principlesin the 1991 and 1998 Agreements
between the United States and the European Commission, the United States hasentered into agreements
containing positive comity provisionswith Canada,'® Israd,*” Brazil 1® and Japan® and an agreement

102 1998 Agreement, art. IV(2)(c)(v). Despite the inclusion of this time frame, U.S. government officials have expressed

some pessimism as to whether a six-month time frame is feasible for any antitrust investigation, particularly one with an
international component such as a market access case. See William J. Baer, then-Director, Bureau of Competition, U.S.
Federal Trade Commission, International Antitrust Policy, 1999 FORDHAM CORP. L. INST. 247, 255 (B. Hawk, ed. 1999).
103 A competition authority investigating a formal positive comity request should: (1) devote adequate resources to
the investigation; (2) pursue al reasonably available sources of information;(3) regularly update and notify the Affected
Party as to the status of the investigation and provide relevant documents obtained during the investigation; (4) take
into account views of the Affected Party during the entire process. 1998 Agreement, art. 1V (2)(c).

104 Id.

105 Kardl van Miert, then-Commissioner, EC Commission, International Cooperation in the Field of Competition: A
View fromthe EC, 1998 FORDHAM CORP. L. INST. 13, 24 (B. Hawk, ed. 1998).

106 Agreement Between the Government of the United States of America and the Government of Canada Regarding the
Application of Their Competition and Deceptive Marketing Practices Laws (Aug. 3, 1995), reprinted in 4 Trade Reg. Rep.
(CCH) 113,503 (Apr. 23, 1997).

107 Agreement Between the Government of the United States of America and the Government of the State of Israd
Regarding the Application of Their Competition Laws (Mar. 15, 1999), reprinted in 4 Trade Reg. Rep. (CCH) 113,506 (Mar.
17, 1999).

108 Agreement Between the Government of the United States of America and the Government of the Federative Republic
of Brazil Regarding Cooperation Between Their Competition Authorities in the Enforcement of Their Competition Laws
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has recently been signed between the EC and Canada.''® The positive comity provisions in these
agreementsclosaly mirror the provisions agreed upon in the 1991 U.S.-EC Agreement. Although none
of these subsequent agreementsincorporatethe “ next generation” provisons contained inthe 1998 U.S.-
EC Supplemental Agreement, they do set forth the primary requirements for the application of positive
comity. None has yet been tested in aformal referrd. It isclear, however, from the mere enactment of
the agreements that severa jurisdictions are cooperating and that a requisite level of confidence is
devel oping betweentherespectivecompetitionenforcement authoritiesinjurisdictionswith strong antitrust
regimes.

In this vein, the agreement recently enacted with Japan has generated significant attention and
debate, particularly from U.S. congressiond representatives. A codition of twenty-six Senators sent a
letter to the President expressing their belief that such an agreement with Japan would be inappropriate
based on Japan' s apparent failure to honor past agreements.*** While expressing significant doubt as to
whether the positive comity agreement could effectively reduce or iminate market access barriers, the
Senators noted that, if indeed enacted, close monitoring of the agreement should occur.

Positive Comity in Practice

While much discussion on theinternationa stage has focused on thefeasibility of positive comity,
its effectivenessin actud cases dtill remains difficult to assess. The number of instances where positive
comity principles have been employed remains very limited. Despite thisfact, positive comity has been
used as a vehicle for cooperation in severa specific instances and the experiences gained by those
examples can provide some level of insight asto its viability in concrete circumstances.

Formal Use: Computer Reservation Systems

Inthe only ingtance thus far of aforma referral under the 1991 U.S.-EC Agreement, the United
States announced on April 28, 1997, that it had formally requested that the EC investigate alleged

(Oct. 26, 1999), reprinted in 4 Trade Reg. Rep. (CCH) 113,501 (Nov. 3, 1999).
109 Agreement Between the Government of the United States and the Government of Japan Concerning Cooperation
on Anticompetitive Activities (Oct. 7, 1999), reprinted in 4 Trade Reg. Rep. (CCH) 13,507 (Oct. 13, 1999).

110 Agreement Between the European Communities and the Government of Canada Regarding the Application of Their
Competition Laws, reprinted in 1999 O.J. (L 175).

11 see Prepared Testimony of Senator Mike DeWine, Before the U.S. Senate Judiciary Antitrust, Business Rights and
Competition Subcommittee (May 4, 1999); see Prepared Testimony of Senator Herb Kohl, Before the U.S. Senate Judiciary
Antitrust, Business Rights and Competition Subcommittee (May 4, 1999).
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anticompetitive conduct occurring in Europe in the computer reservation system (CRS) industry.**?

According to a statement rel eased by the Department of Justice, the Antitrust Division had concerns that
three national flag European airlines that own Amadeus, the dominant CRSin Europe, were denying a
United States-based CRS of the necessary fare data and functionality needed to compete effectively.!*®
The Sabre Group, a CRS based in the United States and a would-be competitor of Amadeusin Europe,
hadlodged severd complaintswiththe Antitrust Divisonregarding the practicesof Amadeusanditscarrier
owners. A computer reservation systemactsasalarge databasethat containsfare, ticketing, and schedule
information for arlines, trains, and other modes of transportation. Travel agents access the CRS to
schedule and ticket reservationsfrom awide array of different transportation carriers. A CRScan betruly
effective, and thus competitive in the marketplace only if its database contains complete and up-to-date
information from alarge percentage of carriersand isableto provide air travel services, such asticket on
departure and frequent flyer benefits (thisis known as “functionality”).

The Antitrust Division asserted that the European “airlines did not give Sabremany air fareson a
timely basis, refused to provideit with certain promotiona or negotiated fares, and denied Sabrethe ability
to perform certain ticketing functions, although they provided these fares and functions to Amadeus.”**
Despiteapreiminary investigation undertaken by the Antitrust Division, then-Acting Assistant Attorney
Generd Jod Kleinnotedthat “[t] he European Commissionisinthebest positiontoinvestigatethisconduct
because it occurred in its home territory and consumers there are the ones who are principaly harmed if
competition has been diminished.”*™> While Assstant Attorney Generd Klein emphasized that the EC
maintained an advantage in pursuing an investigation and possible remedia action regarding the dleged
conduct, heal soimpliedthat the United Statesretai ned the option of pursuingitsowninvestigationasit had
a‘“grong interest” in the case since “U.S. companies may have been blocked from becoming effective
competitors and the exclusionary conduct might have adverse effects on U.S. markets as well.” 1

Following theformal referral, the EC reiterated its support of the positive comity process through
remarks made by its director-genera for competition, Alexander Schaub, who noted that the referral

12 ys Department of Justice Press Release, “ Justice Department Asks European Communities to Investigate Possible

Anticompetitive Conduct Affecting U.S. Airlines Computer Reservation Systems,” (Apr. 28, 1997) [hereinafter U.S.
Department of Justice Computer Reservation Press Release]. The referral antedated the 1998 Agreement and the
application of the Agreement’stermsis unclear.

113 Lufthansa, Air France, and Iberia Airlines, the national flag carriers of Germany, France, and Spain, respectively each
own 29 percent of the Amadeus CRS. The remainder is held by Continental Airlines. At one time, SAS, the dominant
carrier in Scandinavia, also held an interest in Amadeus. Although it no longer possesses an ownership interest in
Amadeus, SAS markets the Amadeus CRS in Scandinavia.

Hys Department of Justice Computer Reservation Press Release at 2.

154, at 3.

116 Id.
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represented an important first step in this heightened level of cooperation between the two jurisdictions.
Furthermore, heillustrated the EC’ scommitment to this specific case and thereciprocity factor associated
withal positive comity requests, stating that the EC had “ given our peopletheinstruction to consider this
asajpriority casebecause we are aware of thefact that how we handle American positive comity requests
will certainly determine largely how the U.S. authorities will handle our future requests.”**’

Despite the EC' s announced commitment to the Amadeus referral, some in the United States
expressed concern as to the pace and attentiveness afforded to the EC’ sinvestigation. The U.S. Senate
Judiciary Committee, actinginitsoversight role, convened severa hearingsdesigned to study and evduate
the pogitive comity processin general and itsrelevant applicationininternationa antitrust cooperation. As
will bediscussed ingreater detail bel ow, one of thewitnessestestifying at the hearingswasarepresentative
of The Sabre Group. Sabre relayed its own experiences with the positive comity referral process and
expressed its reservations regarding the delay associated with the referral and several procedura
“obstacles’ confronting the processin generd. Furthermore, Sabre set forth several recommendations
designed to enhance the processin light of the firm’s experiences during the Amadeus positive comity
request, including increased communication between dl involved parties andamore defined timetable for
theinvestigation. Some of these concerns were addressed in the 1998 Supplemental Agreement.

On March 15, 1999, more than two years after the Justice Department made its formal request,
the European Commission announced that it had issued a Statement of Objections againgt Air France for
possible abuse of itsdominant position asanationd carrier to foreclose competition in the CRS industry.
Although the Statement of Objections has not been made public, the EC’s press release asserts that Air
Francefavored Amadeus, “ having provided Amadeuswithmoreaccurateinformationand onamoretimely
basisthan it did to other CRSs, thereby putting the latter at a competitive disadvantage.”*'® The release
further noted that pursuant to the provisions outlined in the U.S.-EC Agreement, the Commission
maintained regular contact with the Antitrust Division and “kept the DOJ closdy informed on itsandysis
and on the progress of the procedure.”*°

In accordance with EC procedure, the Statement of Objections does not represent any final
determinationonthe part of the Commission. Air Francehasan opportunityto respond prior tofina action
by the Commission. Furthermore, as Assstant Attorney Generd Klein has observed, since the issuance
of the Statement of Objections Sabre has entered into private settlements with two additiona European

17 bavid Lawsky, Reuters, U.S. Seeks International Pacts to Guard Against Price Fixing, Rocky MOUNTAIN NEWS,
October 5, 1997, at 14A.

118 European Commission Press Release, “Commission Opens Procedure Against Air France for Favouring Amadeus

Reservation System,” (Mar. 15, 1999).

119 Id.

233



Where Trade and Competition Intersect

airlinesthat will allow for enhanced access to essentia data on the European markets.'® It isimportant
to an evauation of positive comity’s effectiveness at this stage to note that of the companies whose
practiceswere identified by the U.S., the Statement of Objectionsisdirected only a Air France, and this
preliminary action was not taken until some twenty-six months after the referral.

Informal Applications

While the positive comity provisonsencompassed in current bilateral agreementshaveresultedin
only oneformd referra thusfar, competition enforcement officia shavepublicly endorsed severd informal
referrals. Intheseingtances, acountry may informally request that another country investigate potentially
anticompetitive practicesoccurring withinitsborders. Oneof themost widdly publicizedinformal postive
comity referralsinvolvesthe retail salestracking industry. The Antitrust Divison had been investigating
possible anticompetitive practices by AC Nidsen Co. intheway it tied the terms of service contracts for
itsmultinational accountsinonecountry toitscontractsin other countries. When it becameknownthat the
European Commiss ona sowasconducting aninvestigation of thesameconduct, the Department of Justice
alowed the ECto takethelead in theinvestigation since the mgority of the disputed conduct occurredin
Europe. TheAntitrust Divisoneventually terminateditsinvestigationwhentheECand ACNiel senentered
into an agreement to resolve the chargesthat also satisfied the Divison' sconcerns. Boththe U.S. and the
EC publicly heralded this level of cooperation not only as an example of conditional deference of
jurisdictionto the party most closely connected to the conduct, but aso for the high level of cooperation
between the parties, who were permitted to exchange confidentia information pursuant to awaiver and
closdy coordinated the legal theories of the case.’?! Thisinstance, together with several others, confirms
that bilateral agreements support enhanced cooperation on many different levels and cdls into question
those commentators who may assess the benefits derived from positive comity solely on the experiences
gleaned from the single formal referral lodged to date.

Assessments of Positive Comity

The positive comity concept has ardent supporters as well as some skeptics. Upon signing the
1991 Agreement, both the EC and the United States openly extolled itsbenefits, callingit “innovative’ and
“animportant first step” toward increased antitrust cooperation.*?? The authorsof the Agreement said the
ArticleV provisonswould deter not only conflictsover jurisdiction, but also would “ bean important step

120 Testimony of Assistant Attorney General Jod Klein, Antitrust Division, U.S. Department of Justice, Before the

Senate Judiciary Committee, Antitrust, Business Rights and Competition Subcommittee (May 4, 1999) at 12.

121 ys. Department of Justice Press Release, “Justice Department Closes Investigation Into the Way AC Nielsen Co.
Contracts its Services for Tracking Retail Sales,” (Dec. 3, 1996); European Commission Press Release, “Following an
Undertaking by AC Nielsen to Change its Contractual Practices, the European Commission Suspends its Action for
Breach of the Competition Rules,” (Dec. 4, 1996).

12 g6 U.S, EC Commission Forge Antitrust Cooperation Accord, 61 Antitrust & Trade Reg. Rep. 375 (Sept. 26, 1991).
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toward minimizing disputes over the extraterritorial application of the antitrust laws.”*?®* Even then,
however, some commentators were questioning its likely effectiveness. One concern revolved around
inherent national interests that directly conflict with the practica application of positive comity. As one
commentator noted, the principle of positive comity cannot be expected to alter the fundamental
“proposition that laws are written and enforced to protect national interests.”*?*

After nineyearsand the experience derived from both formal and informal gpplications, the public
officids appear to have tempered their enthusasm. Whileit is apparent that government representatives
dill maintain visble support for postive comity, the emphasis now has shifted to the “limited role” it can
achieveininternationa cooperation. FTC Chairman Robert Pitofsky recently noted that positive comity
is*asmall and modest e ement that you usein unusua casestotry to protect American firmsdoing business
abroad or foreign firms doing businessin the United States. 1t’shardly acommon resort.”*% Thisshiftin
public declarations seems to have emanated from practical experience with the concept. While U.S.
government officia sappear not to have relinquished their belief that positive comity holdsthe potentid to
minimizeinternational conflictsandenhance enforcement efforts against market access barriers, the scope
of its applicability, at least in the current environment, has been drawn more narrowly.

Smilaly, someforeignofficids publicly have lowered their expectationsfor therolethat positive
comity can play in internationa antitrust cooperation. EC Competition Director Schaub said in January
1999 that the concept of positive comity had been“oversold” at itsinception.'?® Despite statementsof this
kind, however, officids of foreign government have clearly voiced their continued support for positive
comity and, in some instances, are pressing for expansion of positive comity agreements. At hearings
beforethe Advisory Committeein November 1998, then-EC Competition Commissioner Van Miert noted
that recent experiences with positive comity had led to efforts to improve the process. While positive
comity itself should not ways be the first gpproach taken, Van Miert said, it “ should be part and parcel
neverthe essof aglobal approach.”*?” Canada sDirector of Investigation and Researchinthe Competition

123 gtatement by James F. Rill, then-Assistant Attorney General, Antitrust Division, U.S. Department of Justice, U.S.
Department of Justice Press Release, “U.S. and Commission of European Communities Sign Antitrust Cooperation
Agreement,” (Sept. 23, 1991) at 2.

124 JamesR. Atwood, Positive Comity -- Is It A Positive Step?, 1992 FORDHAM CORP. L. INST. 79, 87 (B. Hawk, ed. 1993).

125 Transcript of Testimony of Federa Trade Commission Chairman Robert Pitofsky before the Senate Judiciary
Committee, Antitrust, Business Rights and Competition Subcommittee (May 4, 1999).

126 11 remarks at the American Bar Association Section of Antitrust Law Advanced International Antitrust Workshop,
January 14, 1999, Schaub also expressed concern regarding the appearance of political interference in the positive comity
process, hence raising the possihility that countries may choose to avoid the complications of such interference by not
pursuing areferral.

127 Testimony of Karel Van Miert, then-EC Competition Commissioner, ICPAC Hearings (Nov. 2, 1998), Hearings
Transcript at 48.
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Bureau, Dr. Konrad von Finckenstein, commended the 1998 Supplementa Agreement betweentheUnited
States and the EC and urged Canada and the United States to work to expand their current agreement to
include provisionssimilar to those contained inthe U.S.-EC Agreements.'® The OECD expressed similar
support inareport issuedin June 1999. Thereport noted that even thoughthe ultimate viability of postive
comity has yet to be determined, no apparent risks were associated with using the positive comity
mechanism, and significant benefits were gpparent in specific ingtances.® The OECD recommends its
Member nations continue to support such forms of voluntary cooperation.

The discussion and debate centered around positive comity has extended far beyond the reaches
of antitrust enforcement officiadls. The Advisory Committee heard from various commentators during its
series of hearings and meetings regarding the viability and effectiveness of positive comity. The business
community generaly has expressed its support for the positive comity mechanism. In statements before
the Advisory Committee, both the U.S. Council for Internationa Business and the Business Roundtable
noted that the principles of positive comity help to dleviate potential international tensions while also
providing “asensible, systematic agpproach to fact-gathering, reporting, and bilatera consultation among
competition authorities.”**® Both organizations aso cautioned the United Statesto retain its authority to
pursueextraterritorial enforcement of domesti c antitrust lawswhen the application of positivecomity isnot
feasble or does not have satisfactory results. Despite asignificant level of confidencein current positive
comity agreements, several commentators representing business expressed concern regarding the
gpplication of positive comity principlesin an agreement with Japan. 1n the words of a spokesperson for
the Nationa Association of Manufacturers, “ such an agreement would . . . not be advisable until the JFTC
actstoresolve[severa] outstanding competitionissuesinamanner that isboth transparent and credible.” 3t

The Advisory Committee' s Assessment of Positive Comity

Taking intofull cong deration any shortcomingsinthepositivecomity approach, someof whichare
attributable to the novelty of application and thus are correctable, the Advisory Committee believes that
pogitive comity remainsat theleast auseful first stepin addressing anticompetitiverestraintsaffecting trade
where the territorial party has the authority and the willingness to take effective action.™*> The benefits

128 Tegi mony of Konrad von Finckenstein, Director of Investigation and Research, Canada Bureau of Competition,

ICPAC Hearings (Nov. 2, 1998), Hearings Transcript at 36.

129 OECD RePORT ON PosITIVE COMITY at 16.

130 Business Roundtable Submission at 5; see also USCIB Submission at 3.

131 See NAM Submission at 7 (Apr. 22, 1999); see also Submission by Guardian Industries Corp., “Barriersto Entry Into
the Japanese Flat Glass Market: Opportunities for Bilateral Cooperation,” ICPAC Hearings (May 17, 1999) at 14; Padilla
ICPAC Spring Hearings Testimony at 112-13.

132 see U.S. Broadens Enforcement Posture on Forei gn Application of Sherman Act, 62 Antitrust & Trade Reg. Rep.
479 (Apr. 9, 1992) (discussion regarding the DOJ s recission of Footnote 159 in the 1988 International Guidelines).
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associated with the positive comity process hold the potentia for enhanced cooperation and minimization
of conflictsthat can arise during cross-border investigations of conduct affecting market access. By
requesting that the territorial party assume responsibility for determining whether an investigation into
disputed conduct is warranted and for pursuing ways to remedy the conduct if justified, the need for
extraterritorial enforcement can be diminished in some specific circumstances. Thus, the application of
positive comity can permit theresolution of at |east someconflictsinacooperativemanner that iscons stent
with sovereignty considerations.

A dgnificant hurdlein extraterritorial enforcement liesin the considerable difficulty encountered
during thediscovery process. Attemptsto obtain accessto necessary documents, evidence, and potential
witnesses, dl of which may belocated outside the borders of the investigating jurisdiction, can proveto be
an insurmountable obstacle or, a the very least, a barrier to effective and timely enforcement.’** By
requesting that theterritoria party pursue the investigation, chances of successful prosecution of the case
improve becausetheterritoria party maintains significant advantage in securing necessary documentsand
witnessesto aid intheinvestigation of theallegedconduct. Furthermore, the extraterritoria application of
domestic laws can result in the inability to secure the necessary remedies to resolve the anticompetitive
practices. Whentheterritorid party assumesrespons bility for theinvestigation and potentia enforcement
actions, such requisite remedies are within the jurisdictional scope and reach of the territorial party.

In addition to these tangible benefits, some have recognized that bilateral accords containing
provisions such as positive comity may promote or facilitate increased convergence of domestic antitrust
laws between both parties to the agreement.™®* As cooperation on any level—formal or informal —
increases, jurisdictions become more cognizant of the laws and policies of other jurisdictions. Such
awarenesspotential ly coul dlead to enhanced mutual recognition of theantitrust lawsof each party involved
inthecooperativeeffortsand, therefore, potentialy minimizethepossibility of divergent outcomesfromany
investigation.

The OECD hasnotedthat an attempt at positive comity through areferra doesnot, initsaf, entall
any subgtantial risks.™* Theinitia pursuit of theresol ution of anticompetitive practicesthroughthepositive
comity channel does not eiminate any future options, including extraterritorial enforcement of domestic
antitrust lawsif positive comity does not resolve the disputed practices appropriately. It is significant,
however, that in some instances, the time delay associated with a positive comity referral that does not

133 For example, the inability to secure necessary documents and witnesses apparently contributed to the Department

of Justice's failed prosecution attempt in the GE/DeBeer’s price-fixing case. See Joel |. Klein, then-Acting Assistant
Attorney General, Antitrust Division, U.S. Department of Justice, Criminal Enforcement in a Globalized Economy,
Address before the Advanced Criminal Antitrust Workshop, Phoenix, AZ (Feb. 20, 1997).

134 Mitsuo Matsushita, United States-Japan Trade Issues and a Possible Bilateral Antitrust Agreement Between the
United States and Japan, 16 ARiz. J. INT'L & Comp. LAw 249, 253 (Winter 1999).

135 OECD Report on Positive Comity at 14.
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satisfy the concerns of the requesting party may affect consumersor competitorsadversaly. Nevertheess,
the array of benefits associated with an attempt at positive comity meritsits gpplication as afirst step in
appropriate Stuations, taking into account the explicit retention of al prosecutoria discretion as noted in
current positive comity agreements.

Although the benefits derived from positive comity areclear, the Advisory Committee recognizes
that the current climate and prior experiencesillustrate severa shortcomings that need to be addressed if
positive comity isto becomeafully effectivee ement of internationa cooperativeefforts. First, thehistoric
enforcement record of worldwide antitrust agencies does not promote unqualified confidence in the
willingness of antitrust authoritiesto pursue action against domestic firmsthat impair the ability of foreign
firms to compete, despite possible domestic consumer harm. In the absence of a nation’s serious
commitment to take such actions, the benefits of positive comity may remain modest or illusory.

Dday following areferra to another jurisdiction to investigate aleged violations so remains a
ggnificant obstacleto effective and timely resolution of cases. Asilludtrated by the one formal referrd to
date, more than two years elapsed between the time the territorial party was asked to initiate an
investigation and thetimetheterritorial party issuedan official statement on itsprogress. Asone member
of Congresssaid during congressiona hearings, thecurrent Stuationwhereareferrd is” started rel uctantly,
staffed inadequately, and dragged out interminably . . . is clearly unacceptable’ as a means to resolve
potentially damaging private restraints of trade.™*

Any delay in the investigatory process by the territorial party is magnified when alack of
transparency existsin theprocess. Uncertainty about whether an adequate or appropriateinvestigationis
occurring engendersdoubt on the part of the affected party and strengthens any tendency toward pursuing
extraterritorial enforcement. Confidenceandtrust remain preeminent componentsof effectivecooperation
through positive comity channels. Transparency in the entire investigatory and procedural process
promotes increased assurance that the affected party’ s concerns are being addressed in a manner
consistent with the premise of the bilateral accord.

To betruly effective, positive comity aso requires fundamental symmetry between the parties
antitrust lawsand enforcement commitment.*>” Without confidenceintheauthority and effectivenessof the

136 gpe Statement of Senator Mike DeWine, Before the U.S. Senate Judici ary Antitrust, Business Rights and Competition
Subcommittee (October 2, 1998).

137 see Testimony of Mitsuo Matsushita, Professor, Seikei University, ICPAC Hearings (Nov. 4, 1998) Hearings
Transcript at 97.
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parties competition agenciesand arequisiteleve of similarity in domestic antitrust laws, ™ the possibility
for amultitude of bilaterd positive comity agreementsintoday’ sinternational environment isnot feasible.

Fndly, theagpplication of positivecomity remainsaviableoption only for market accessor restraint
of trade cases. Statutory timing issues make positive comity infeasible for merger cases. Thus, while
positivecomity holdsthepotentia to makeacontributionininternational antitrust cooperation, it should not
be viewed as a singular vehicle for enforcement of cross-border antitrust violations of al forms.

The Advisory Committee’s Recommendations for Strengthening Positive Comity

Certain improvements in the positive comity process could be implemented to promote a more
effectivemechanismfor addressing cross-border market accessviolations. Thesemodificationsshouldaim
to provideahe ghtened degree of confidenceinthe processfor both jurisdictionsand therestrained private
parties.

At congressional hearings held in October 1998 on the effectiveness of positive comity, a
representative from Sabre, the only private complainant involved in aforma referral to date, put forth a
number of recommendations to improve the procedural € ements of the process.®*®* FTC Chairman
Pitof sky subsequently endorsed theessence of theserecommendations. The Advisory Committeesupports
some of the proposals which were advanced by Sabre, including the following: provision of aredlistic
assessment at the outset of an investigation whether the requested party can devote adequate resources
to the investigation; dissemination of status updates from the affected party to the private party whose
complaint is at issue to the degree permissible under domestic law and practice; and establishment of a
timetable to the extent possible for processing thereferral. The centra purpose behind these suggestions
isto ensurethat thereferred jurisdiction pursue acasevigoroudy and provide at least asmuch information
to involved private parties and the referring jurisdiction as would occur in a domestic investigation.

The Advisory Committeerecognizesthat future experiencewith positive comity inactud referrals
might induceadditiond refinementsintheprocess. Suchadditiona modificationsmight usefully includethe
right of the restrained private party to participate in the process, at least to the extent permitted under its
domedtic laws, acommitment by theterritoria party to useits discovery powersto the fullest extent; and
timely advice to the restrained private party regarding the focus and substance of information needed to
support its complaint.

138 gpe Merit E. Janow, A Look at U.S-EU Cooperation in Competition Policy, in STRENGTHENING TRANSATLANTIC
COOPERATION ON COMPETITION PoLicy (Evenett, Lehmann, and Steil, eds., forthcoming) (“positive comity is unlikely
to prove to be an antidote to those market access cases that reflect conflicting national policies or where there are
substantial differencesin law™).

139 Prepared Testimony of Andrew B. Steinberg, Senior Vice President, Genera Counsel and Corporate Secretary, The
Sabre Group, Inc., Before the Senate Judiciary Antitrust, Business Rights, and Competition Subcommittee (Oct. 2, 1998).
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Confidenceintheapplication of positivecomity principlesisessentid to ensureitseffectivenessand
success. By ingtituting measuresto increase communication and trangparency inapositivecomity referrd,
such asthoseoutlined above, the Advisory Committee hopesthat the procedural components of aformal
referral will further enhance international cooperation.

Inadditiontovisiblesupport for positivecomity by competition enforcement agencies, international
organi zationsthat addresstradeand competitionissuesal so should endorsepositivecomityintheir misson.
By “advertising” the advantages reaped from effective positive comity cooperation, international
organi zations hold the potential to expand such cooperation to jurisdictionsthat havesmilar antitrust laws
and enforcement policies.

The OECD has played animportant rolein demonstrating the merits of international cooperation.
In addition to incorporating provisons related to positive comity in its recommendations on trade and
competition, the OECD recently published areport expressng support for the principlesof positivecomity
and concluding that positivecomity* hassgnificant potentia benefitsinalimited number of Stuations[and]
smdler benefitsin awider range of cases.”*° Such an endorsement can steer countries toward the
establishment of bilateral agreements and the use of cooperation as a mechanism for combating private
restraints blocking access to foreign markets.

As st forth in the 1998 U.S.-EC Agreement, positive comity appears to be a useful course of
actionfor pursuing sometypesof market accesscases. TheAdvisory Committeerecognizesitsimportance
asavehiclefor minimizing conflict and enhancing enforcement of law in market accessviolations. Postive
comity, however, can succeed only if theinternational antitrust community maintainsafull understanding
of itsultimate goalsand potential. 1t isimperative that both partiesto an agreement et redlistic goalsfor
what positive comity can and cannot accomplish. As Assistant Attorney Generd Klein recently noted,
“positive comity is not aquick and easy panaceafor al antitrust-related trade problems.”** Indeed,
positive comity is not a replacement for the aggrieved jurisdiction’s option to enforce its laws. Since
positive comity remainsan optionin alimited number of instances, it should be used as onetool within the
entire framework of options available to antitrust enforcement officias (e.g., both unilateral and an
expanded array of multilateral initiatives).

In summary, positive comity should be used in amanner that developsits potentia and prevents
it from being perceived as either an idedlistic objective or avacuous policy tool. Thiswill, of course, be
drivenby actud cases. Recently, the United States entered into anumber of bilateral antitrust cooperation

140 OECD RePoRT ON POSITIVE COMITY at 16.

141 30el 1. Klein, Assistant Attorney General, Antitrust Division, U.S. Department of Justice, A Reality Check on
Antitrust Rules in the World Trade Organization, and a Practical Way Forward on International Antitrust 6, Address

before the OECD Conference on Trade and Competition (June 30, 1999).
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agreements that contain positive comity features.* It is the hope of this Advisory Committee that a
conscientious effort will be made to implement and test those agreements as afirst response to solvered
problems, when meritorious cases arise.**®

U.S. ENFORCEMENT TO GAIN MARKET ACCESS

At the Advisory Commitee hearings in the Spring of 1999, representatives from severa business
organizations argued that the United States should use its antitrust tools more robustly to remedy foreign
restraintson market accessexperienced by U.S. firms. For example, one trade association recommended
that U.S. antitrust lawsbe amended to clarify “their application to conduct outsidethe United Stateswhich
hindersaccessto U.S. markets’ and that “U.S. enforcers could work with U.S. agencies responsible for
compliancewith existing trade agreementsto determinewhether conduct that constitutes non-compliance
with such agreements amounts to an antitrust violation.”** Another business organization urged U.S.
authorities to “continue to exercise extraterritoria antitrust jurisdiction where foreign relief is not
forthcoming, substantiveviolationsare presented, thestandardsfor U.S. jurisdiction aremet, and effective
relief can beobtained.”** Another suggested that “the United States antitrust enforcement agencies must
aggressively investigate and prosecute persistent anticompetitive conduct abroad,” and “the U.S. should
consider forging new toolsif those at our disposal prove to be inadequate.” 46

Extraterritorial antitrust enforcement is one of the gpproaches available to the United States to
remedy anticompetitiveconduct that detersU.S. firmsfromentering or expandingtheir operationsinforeign
markets. This section examines the record in an effort to assess, first, when the use of extraterritorial
enforcement is appropriate or feasible, and second, what changes, if any, might be made in the processto
make it a more effective tool.

142 See previous discussion above for a list of those jurisdictions with whom the United States has entered into

agreements containing positive comity provisions.

143 Advisory Committee Member Eleanor M. Fox would hesitate to put any burdens on a sister competition agency to
report to an “affected” private party. When a requesting government asks a territorial agency to investigate a possible
violation, it should make the request in the public interest, not private interest. Normally, the public interest will lie in
opening a market for world competition, not for a particular American firm. Apart from the problem of requesting
authorities' aligning their interests with complaining competitors, requested authorities have good reason to be jealous
of their own priority setting in view of their limited resources.

144 American Forest and Paper Submission at p. 5.

145 Business Roundtable Submission at 5.

146 Farrar ICPAC Spring Hearings Testimony at 119, 125.
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The U.S. Government’s Extraterritorial Enforcement Policy

Justice Department policy hasvaried inits approach to conduct abroad that restrains U.S. export
commerce. Inits1977 Antitrust Guide for Internationa Operations, the Antitrust Division stated that a
magor purposeof itseffort was* to protect American export and investment opportunitiesagainst privately
imposed redtrictions. The concernisthat each U.S.-based firm engaged in the export of goods, services,
or capital shouldbe alowed to compete and not be shut out by some restriction introduced by abigger or
less principled competitor.”*#” Thisreflected the concern in the guidelines with competitor opportunities.
In the 1980s, the DOJ rgjected this concern and imported the consumer welfare paradigm into the
internationa arenaaswell as domestic law. In 1988, the DOJ stated that as a matter of prosecutorial
discretion, it would pursue enforcement actions against only those export restraints that harmed U.S.
consumers and not those that only harmed U.S. exports. The 1988 Antitrust Enforcement Guidelinesfor
International Operations included afootnote 159 which stated:

Although the FTAIA [Foreign Trade Antitrust Improvements Act] extends jurisdiction
under the Sherman Act to conduct that hasadirect, substantial and reasonably foreseeable
effect on the export trade or export commerce of a person engaged in such commercein
the United States, the Department is concerned only with adverse effects on competition
that would harm U.S. consumers by reducing output or raising prices.'*®

In 1992 the Antitrust Division deleted footnote 159, stating that “ Congress did not intend the
antitrust laws to be limited to cases based on direct harm to consumers. Today, when both imports and
exportsare of importance to [the U.S.] economy, we would not limit our concern to competition in only
haf our trade.”* This policy was later incorporated into the 1995 guidelines, which state that “the
Agenciesmay, in gppropriate cases, take enforcement action against anticompetitive conduct, wherever
occurring, that restrainsU.S. exports, if (1) theconduct hasadirect, substantial and reasonably foreseegble
effect on exports of goods or services from the United States, and (2) the U.S. courts can obtain
jurisdiction over persons or corporations engaged in such conduct.” >

The guiddinesa so satethat the Department of Justice and the Federd Trade Commission “have
agreed to consider thelegitimateinterests of other nationsin accordance with the recommendations of the

147 U.S. DEPARTMENT OF JUSTICE, ANTITRUST DIVISION, ANTITRUST GUIDE FOR INTERNATIONAL OPERATIONS 5 (1977).

148 J.S. DEPARTMENT OF JUSTICE, ANTITRUST DIVISION, ANTITRUST GUIDELINES FOR INTERNATIONAL OPERATIONS, 30,
n. 159 (1988).

149 us. Department of Justice Press Release 92-117, “Justice Department Will Challenge Foreign Restraints on U.S.
Exports Under Antitrust Laws’ (Apr. 3, 1992), p. 2.

150 .S, DEPARTMENT OF JUSTICE/FEDERAL TRADE COMMISSION, ANTITRUST ENFORCEMENT GUIDELINES FOR INTERNATIONAL
OPERATIONS 16 (1995)[ hereinafter 1995 DOJFTC INTERNATIONAL GUIDELINES].
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OECD and various bilateral agreements.”*** A number of factors that the antitrust agencies consider are
itemized in those guidelines.’>?

In addition, the enforcement guidelines say that the Department of Justice, as a matter of
prosecutoria discretion, wouldtake* full account of comity beyond whether thereisaconflict withforeign
law.”*3 Aspart of atraditional comity analysis, the agencies would consider “whether one country
encourages a certain course of conduct, leaves parties free to choose among different strategies, or
prohibitssome of those strategies. In addition, the Agencies[would] take into account the effect of their
enforcement activities on related enforcement activities of aforeign antitrust authority.”*>* Taking a
controversia positionamonglegal commentators, theJusticeDepartment hasstatedthat it“ doesnot believe
that itistherole of the courtsto ‘ second-guess' the executive branch’s judgment as to the proper role of
comity concernsunder these circumstances.” > These comments suggest that at least asamatter of stated
policy, the Department of Justice remains committed to pursue foreign restraints that harm U.S. exports
but would do so only after considering how foreign governments might react to U.S. actions.

151 1995 DOJFTC INTERNATIONAL GUIDELINES at 20, n. 73.
152 4, a p. 21, n. 74. These include; The relative significance to the alleged violation of conduct within the United
States, as compared to conduct abroad; the nationality of the persons involved in or affected by the conduct; the
presence or absence of a purpose to affect U.S. consumers, markets or exporters; the relative significance and
foreseeability of the effects of the conduct on the United States as compared to the effects abroad, the existence of
reasonable expectations that would be furthered or defeated by the action; the degree of conflict with foreign law or
articulated foreign economic policies; the extent to which the enforcement activities of another country with respect to
the same persons, including remedies resulting from those activities may be affected; and the effectiveness of foreign
enforcement as compared to U.S. enforcement action. The first six of these factors are based on previous international
guidelines. The seventh and eighth factors are derived from considerations in the 1991 U.S.-EC Antitrust Cooperation
Agreement.

153 As earlier, the term “comity” refers to the genera principle that a country should take other countries’ important
interests into account in its law enforcement in return for their doing the same. Traditional comity has been defined as
the recognition which one nation allows within its territory to the legidative, executive, or judicial acts of another nation,
having due regard both to international duty and convenience and to the rights of its own citizens or of other persons
who are under the protection of its laws. There is currently a debate as to whether the guidelines go beyond the
requirements under U.S. law. For adiscussion of the uncertain status of comity considerations in mgjor U.S. cases such
as Hartford Fire, see Appendix A to Chapter 1. See also Spencer Weber Waller, From the Ashes of Hartford Fire: The
Unanswered Questions of Comity, Paper delivered to the Twenty-Fifth Anniversary Conference on International
Antitrust Law & Policy, Fordham Corporate Law Institute (Oct. 22-23, 1998).

154 1995 DOJFTC INTERNATIONAL GUIDELINES at 20.
195 1d. at 21-22 it ng United States v. Baker Hughes, Inc., 731 F.Supp. 3, 6, n.5 (D.D.C. 1990), aff'd, 908 F.2d 981 (D.C.
Cir. 1990). Some legal commentators take issue with the Justice Department’s position and have argued that the

Executive Branch decision to sue is subject to fina review by the courts. See e.g., AMERICAN BAR ASSOCIATION, SECTION
OF ANTITRUST LAW, REPORT OF THE SPECIAL COMMITTEE ON INTERNATIONAL ANTITRUST 164 (September 1, 1991).
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The Government Case Record

The Advisory Committee hasexamined therecord of antitrust casesfiled by the United Statesand
identified 44 casessince 1912 in which the United States claimedthat defendants were engaged in conduct
that restrained U.S. exports abroad.’® An analysis of the case record does not manifest a clear pattern
of antitrust enforcement actionsregarding export restraints. The casesdeal with severa typesof practices,
includingall egati onsof anticompetitiveconduct that l so affectsU.S. domesticcommerce.™ Indeed, many
of the casesinclude acombination of U.S. and foreign companies acting in concert to limit competitionin
aparticular industry.  For example, two cases from the 1950s demonstrate how enforcement actions
againgt export restraints were designed to break up internationa cartels, rather than ensure U.S. firms
market access.™® The Advisory Committee was able to find only five cases since 1978 that involved
export restraint allegations.™®

Thus, therecord of U.S. government antitrust enforcement agai nst forel gnrestrai ntsthat bar market
access by U.S. firmsislimited. Although some have generously viewed this record as indicating that
enforcement is* notinfrequent,”**° unil ateral government enforcement cannot becons dered to haveplayed
amgor rolein opening foreign markets. Many of the early cases addressinternationd cartels with U.S.
members or conspiracies by U.S. firmswith foreign firms or subsidiaries to restrain competition. The
record has not produced antitrust enforcement cases directed at the prototypical market access problem:
wherenon-U.S. private firms or firmslocated outside the United States, perhaps with the support of the
host government, engageinanticompetitive conduct that restrictsexportsto that market and inhibitsaccess
by U.S. firms.

156 gee Antitrust Cases Filed by the U.S. Involving Export Restraint Allegations, Memorandum prepared by ICPAC Staff

for the December 16, 1998 Advisory Committee meeting. This memorandum does not purport to be an exhaustive survey
of U.S. antitrust enforcement actions.

157 seeeg., United States v. General Electric Co., 1962 Trade Cas. (CCH) 11 70342; 70546 (S.D.N.Y. 1962).
18 United States v. Timken Roller Bearing Co., 83 F. Supp. 284 (N.D. Ohio 1949), Maodified 341 U.S. 593, 71 S. Ct. 971
(1951). United States v. Minnesota Mining & Mfg. Co., 92 F. Supp. 947 (D. Mass 1950), amended, 96 F. Supp. 356 (D.
Mass. 1951). For afurther description of these cases, see Annex 5-A.

159 United States v. Westi nghouse Electric Corp., 471 F.Supp. 532 (N.D. Cal 1978), affirmed in part, reversed in part,
648 F.2d 642 (9" Cir. 1981); United Statesv. Gulf Oil Corp., [U.S. Antitrust Cases, Summaries, Complaints, Indictments,
Developments 1970-79 Transfer Binder] Trade Reg. Rep. (CCH) 145,078 at 53,722-23 (W.D. Pa. 1978); United States v.
Bechtel Corp., 1979-1 Trade Cas. (CCH) 162,649, 62,430 (N.D. Cdl. 1979), affirmed, 648 F.2d 660 (9" Cir.), cert. denied, 454
U.S. 1083) (1981); United Statesv. C. Itoh & Co., Ltd., 1982-3 Trade Cas. (CCH) 165,010 (W.D. Wash 1982); United States
v. Pilkington PLC, 1994-2 Trade Cas. (CCH) 170,842 (D.Ariz 1994). For afurther description, see Annex 5-A.

160 see Wilkie Farr & Gallagher, “Liberalizing Trade Through Competition Policy: Cooperation or Conflict,” (March 1999)
at 17, submitted for inclusion in the Advisory Committee record.
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Thereare savera possible explanationsfor thisrecord. First, whilethe U.S. Department of Justice
hasexpressedawillingnessto useitsantitrust lawsto reach foreign anticompetitivearrangementsthat harm
U.S. exports, the difficulties of establishing jurisdiction, overcoming potential objections to offshore
discovery, conducting theinvestigation, establishing proof, and enforcing any remedycandl act aspractica
barriersto bringing such cases. U.S. officials may not have considered export restraints to be a priority
in some years, certainly few cases with that profile appear to have been brought to the attention of U.S.
enforcers. It isnot publicly known how many, if any, firms have discussed antitrust problemsin foreign
marketswith the Jugtice Department or sought officid action by the Antitrust Divison. Itiscuriousthat only
afew suchingtances, even anecdotd, have surfaced inthe press. Firmsmay be discouraged from bringing
their problems in foreign markets to the Department of Justice because of the difficulties in developing
evidenceto prove acasein acourt of law or because they have decided that the benefits of such litigation
aretoo uncertainto justify the expense. Itisaso conceivablethat some U.S. officials have been reluctant
to pursuesuch casesbecausethey havenot wanted to antagoni zethei r forel gn counterpartswithout astrong
case.

Findly, some complainants may haveturned to trade lawstotry and settle their grievances, rather
than antitrust laws. In caseswhereether antitrust or tradelaw might apply, compla nants may have found
forma or informal trade policy instrumentsto be amoreattractive option than antitrust tool sbecausetrade
officdsaremoreaccustomed to using public jawboning and pressureto try toinduceforeign governments
to undertake corrective measures. Antitrust officials have generally been much more circumscribed with
respect to their public statements about possible enforcement matters.

Private Enfor cement Record

The Advisory Committee has also considered the extent towhich private litigation can serve asa
meaningful tool to open markets. Two private antitrust cases reviewed by the Supreme Court,
Continental Ore Co. v. Union Carbide and Carbon Corp and Zenith Radio Corporation v. Hazeltine
Research Inc. have delineated the reach of the antitrust laws against export restraints.®*

Toad itsinquiry into the utility of private litigation as a means of enhancing market access, the
Advisory Committee invited the Section of Antitrust Law of the American Bar Association to prepare a
submissondiscussing thisissue. Theresulting paper noted that the total number of private antitrust cases
had declined dramatically from 1978 t0 1998.%%? Thepaper also pointed out that private antitrust litigation

161 Continental Ore Co. v. Union Carbide and Carbon Corp., 370 U.S. 690 (1962); Zenith Radio Corporation v. Hazeltine
Research Inc., 395 U.S. 100 (1969). For adescription of these cases, see Annex 5-A.

162 The Report also notes that despite this overall decline “private international antitrust litigation continues to grow.”
ABA Antitrust Section Private Litigation Submission at 4, 22.
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againg export restraintsfaces many of the same difficulties asgovernmental enforcement.®® Obstaclesto
obtaining jurisdiction, gathering evidence and developing effective remedies all exist in private export
restraint litigation.

Besdesthehurdlesinherentinlitigation, whether publicor private, tacklingforeign-basedrestraints
that bar access or salesthrough private antitrust litigation poses additiona problems. First, whilethe U.S.
Department of Justice considers principles of comity before considering whether to bring an enforcement
action, private partiesare not bound by such strictures. U.S. law giveslittle guidance to governmentsand
international business executives where U.S. competition policy comesinto direct conflict with the
competition policy of foreign governments.*®* Thus, the Advisory Committee believes that significant
improvements should be sought in the process and standards by which competing interests are balanced
for comity purposesor otherwise. Moreover, federa, state and local judges hearing private disputesthat
raise claims or defenses based on considerations of governmental policy should invite concerned
governments a an early stage in the litigation to submit their views, which commonly takesthe form of
amicus curiae submission.

Second, the previoudy dormant application of the doctrine of forum non conveniensin antitrust
litigationmay berevived. Thisdoctrineapplieswhen another forum has superior contactswith the subject
matter of the litigation and is better able to conduct the litigation.*®> Until recently, few nations had
competitionlaw systemssophi sticatedenoughtooffer litigantsantitrust remedi esand many nationsopposed
private rights of action. Thus, U.S. courts were unwilling to use the doctrine to dismiss transnational
antitrust cases.'%® Recently, however, aU.S. court applied the doctrineto dismissaprivate antitrust claim.
In Capital Currency Exchange, N.V. v. National Westminster Bank PLC, the court ruled that the
English courts, which are bound to enforce competition provisions of the Treaty of Rome, provided for a
more convenient dternative forum to resolve a private antitrust dispute because the conduct was dleged
to havetaken placein England and most witnesses and documentswerelocated there.'®” Asother nations
develop more sophisticated competition law structures, the doctrine of forum non conveniens may play
agreater role in private international antitrust litigation.

163 Id.

164 14, at 22.

165 28 U.S.C.A. § 1404(a).
166 gee e.g., Industrial Investment Development Corp. v. Mitsui & Co., 671 F.2d 876 (5" Cir. 1982) (Defendants cannot
use the rules of forum non conveniens as a substitute for the rules concerning the extraterritorial application of the
Sherman act).

le7 Capitd Currency Exchange, N.V. v. National Westminster Bank PLC, 96 Civ. 6465 (S.D.N.Y 1997), aff'd 155 F.3d 603
(2d Cir. 1998). But seeFiletech SA. v. France Telecom S.A., 157 F.3d 922 (2d. Cir. 1998) (Second Circuit decided antitrust
issues despite parallel action in French courts finding that “it remains unsettled in France what conduct is permissible
on the part of France Telecom S.A. and Filetech SA....” 157 F.3d at 928).
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An additiona problem concerns the private treble damage remedy in private antitrust cases. As
the ABA Working Group notes, a private defendant who isfound to have violated the U.S. antitrust laws
canbesubject to automatictreble damageliability with the potential for enormousjudgments.’® Concerns
abroad about the U.S. treble damage remedies have led to the passage of “clawback” statutes, such as
that in the United Kingdom, which allow anationd to fileasuit in alocal court to recover damagesfrom
the successful U.S. plaintiff paidinexcessof compensatory amountsin connection withaforeign actionfor
multiple damages.’®® For these reasons and others, one business group has urged that “the U.S.
Government needstointensify its efforts to enhance the rights of parties attempting to enforce judgments
inantitrust actions.”*™ Finally, given the difficulties of litigating a private export restraint case, the ability
to bring acomplaint under Section 301 of the U.S. trade laws may offer private parties an attractive
dternativefor address ng anticompetitiverestraints, at | east inthoseinstanceswhentheforeign government
may have played some role in the perceived problem (see discussion of Section 301, below).

Thus, on the one hand private antitrust litigation of foreign-based restraints that hinder export
commerce offers an opportunity for aggrieved firms to pursue their claims without relying on the
enforcement choices of the U.S. Department of Justice. On the other hand, such suits can be difficult to
pursuefor dl the same reasons as any litigation and can also lead to greater tensions with foreign nations
that believe such suits violate notions of traditiona comity or that object to U.S. treble damage remedies.

The private action treble damage remedy has been a particular source of tension between the
United Statesand other nations. Many foreign jurisdictionschafe at the prospect of havingtheir firms pay
treble damages in another country’s courts, particularly for conduct that may not even violate their own
competitionlaws. Inlight of thiscons derableopposition, the Advisory Committee cons dered whether the
United States should detreble, at least with respect to export restraint claims, and concluded that such
action would not be agppropriate. The U.S. private treble damage remedy plays a useful deterrent effect
againgt anticompetitive conduct both at home and abroad.'™ U.S. antitrust law currently does not
distinguish between foreign and domestic defendants. Theremoval of the treble damage remedy in these
export restraint casesmight resultinfewer conflictswith foreignlaw, but it would also reward jurisdictions
that have provento bethemost adamantly opposed to the offshore gpplication of U.S. antitrust laws. Such
an approach would result in foreign defendants gaining better treatment under U.S. law than U.S.

168 ABA Antitrust Section Worki ng Group on Private Litigation Report at 23.
189 United Kingdom, Protection of Trading Interest Act 1980, and Evidence (Proceedings in Other Jurisdictions) Act
1975. Reprinted in A.V. LOWE, EXTRATERRITORIAL JURISDICTION: AN ANNOTATED COLLECTION OF LEGAL MATERIALS
(Grotius Pub. Ltd., London 1983), pp. 186-193.

170 Business Roundtable Submission at 6-7.

in Advisory Committee Member Eleanor M. Fox disagrees and believes that U.S. law does not reach contracts,
combinations, or monopolization in ancther nation that block access to markets of that nation where the only

geographically relevant market is abroad.
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defendants and could lead to protracted litigation over whether the offending conduct harmed “import”
commerceor “export” commerce. Moreover, asthe case record shows, such adistinction in clams may
itself bevery difficult to make; most of the casesthat have had an export commerceclaim havea so clamed
anticompetitiveeffectsinthe United States. Asdiscussedin Chapter 4, the Advisory Committee concludes
that the potentia benefitsfrom increased cooperation from foreign authoritiesand firms, notwithstanding,
modifications of the treble damage remedy is not recommended.

Reactionsfrom Abroad to Extraterritorial Enfor cement

Theissue of treble damages aside, some governments have strongly resisted the extraterritorial
application of the U.S. antitrust lawsin general. A Canadian government officid outlined the dilemma
succinctly inthelate 1970s: “Whereatransnationa antitrustissueisreally amanifestation of apolicy conflict
between governments, it should be recognized that there may be no applicableinternationa law to resolve
the conflict. In such cases, resolution should be sought through the normal methods of consultation and
negotiation. For one government to seek to resolve the conflict inits favor by invoking its national law
beforeitsdomestic tribunasisnot the rule of law but an gpplication, in judicid guise, of the principle that
economic might is right.”*"?

Several jurisdictionexpressed Smilar sentimentsintheir commentsonthe Antitrust Division' sdraft
1995 extraterritorial enforcement guiddines. TheUnited Kingdom, for example, arguedthat “ the Agencies
assert that foreclosure of aforeign market or refusal to adopt U.S. technical standards is sufficient to
establishtherequisiteeffect. Suchjurisdictiond clamsshowU.S. antitrust law being used asaninstrument
of trade policy to open marketsperceived asclosed to U.S. exporters. TheU.K. Government regardsthis
as an objectionable and inappropriate use of antitrust powers.”'”® The EC’'s comments noted the
potentidly harmful impact of U.S. extraterritoria enforcement onantitrust cooperation: “The Commisson
believes that the accent which the Guidelines lay on unilateral action by the U.S. authoritiesin fact
contradicts on the one hand the commitment to take account of comity principles and on the other hand,
the efforts of the U.S. authorities to strengthen international cooperation. . . ."™

U.S. officidsand U.S. antitrust policy need to consder such complaints. Any decision to usethe
antitrust lawsagainst restraintsin foreign marketsthat restrict U.S. exportswill need to take account of the

172 3s, Stanford, The Application of the Sherman Act to Conduct Outside the United Sates: A View from Abroad, 11

CORNELL INT'L L.J. 195 (1978). See also Joseph P. Griffin, Foreign Governmental Reactions to U.S. Assertion of
Extraterritorial Jurisdiction, 6 GEo. MASON L. Rev. 505 (1998).

173 comments of the Government of the United Kingdom on the draft Antitrust Enforcement Guidelines for International
Operations (December 19, 1994)

174 comments of the European Commission Services on the U.S. Antitrust Enforcement Guidelines for International
Operations 1994 (February 9, 1995)
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potentialy negative consequencesto both U.S. foreign relations and U.S. efforts to enhance cooperation
with other competition authorities.

Consideration of Proposalsfor Dealing with Anticompetitive Practices Abroad

Some lawyers and bus ness executives have caled for more effective policy toolsto open foreign
markets, including proposalsto involvethetrade agenciesin making determinations of market foreclosure
semming from anticompetitive practices abroad. For example, lawvyers a the firm of Dewey Bdlantine
have argued that “traditional antitrust law quickly runsinto limitswherethe hand of aforeign government
intervenes, and when private practices are involved, there are serious problems of gathering evidencein
aforeignjurisdiction.”*” Inaddition, theselawyersarguethat few foreign antitrust authoritiescan berelied
uponto attack conduct that affects U.S. producers because very few foreign competition agenciesare as
effective as the Department of Justice or the Federal Trade Commission.

This perspective sees anticompetitive restraints abroad as barriers to market access and therefore
the necessary response is enhanced unilatera trade remedies rather than enhanced antitrust tools. The
Dewey Bdlantine lawyers recommend that the Department of Commerce or other U.S. trade agency
undertakeanempirica inquiry intoforeign market accessrestraints. A study of thiskind could“(1) identify
large markets where there are few or no imports; (2) identify where there are no exports from one mgor
country to another; and (3) identify where persistent and dramatic price differentials exist between
markets.”*™® Inferences from such data could then become the basis for the initiation of a trade policy
response. The proposal advocatesthat Section 301 of the U.S. trade laws be amended to givethe USTR
or the Department of Commerce the authority to issue “cease and desist orders against those
anticompetitiveforeign practicesthat restrict U.S. commerce.”*”” TheUSTR would be provided with new
authority toassessfinesagainst private partiesthat refuseto des st fromengaginginharmful anticompetitive
practices.!’®

s Dewey Ballantine Submission at 4.

17619, a p. 2 of Summary.
Y714, at 9. The Dewey Ballantine paper notes that this option was recommended by the Commission on United States-
Pacific Trade and Investment. See CoMMISSION ON UNITED STATES-PACIFIC TRADE AND INVESTMENT POLICY, BUILDING
AMERICAN PROSPERITY IN THE 215" CENTURY: U.S. TRADE AND INVESTMENT IN THE ASIA PACIFIC REGION 37, 40 (Apr. 1997).
In the long run, the Dewey Ballantine proposal envisions that the WTO can play a role in addressing private
anticompetitive restraints: the WTO should provide a robust guarantee of market access. Trade negotiators would
attach an explicit warranty to every trade concession that private restraints of trade, private collaboration with
government bodies, or informa administrative guidance will not frustrate the intent of the parties by undermining the
value of a trade concession. |If this warranty is violated, the aggrieved party would have grounds for seeking WTO-
sanctioned compensation for the impaired concession. Dewey Ballantine Submission at 8, 9.

178 A similar proposal was advanced in 1997 by the Coalition for Open Trade (COT), an organization that includes
several large American companies and labor unions and is represented by the Dewey Ballantine law firm. COT
recommended that the USTR be given the authority, after a full evidentiary proceeding, to issue cease and desist orders
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The Advisory Committee heard asimilar proposa at its Spring 1999 hearings. A representative
fromthe Eastman Kodak Co. recommendedthat the Advisory Committee consder aproposd to havean
independent authority, such as the International Trade Commission, make a finding that foreign
anticompetitive practices exist and are creating abarrier to U.S. commerce; such afinding would then
createapresumption onthepart of either the FTC or Department of Justice would pursue an enforcement
action.*™

ThisAdvisory Committeebelievesthat the proposal to undertakean empirica or anaytica inquiry
to analyzethenature and extent of market accessbarriersresulting from anticompetitiverestraintson trade
flowsiscongtructive. Indeed, inthefoll owing section of thischapter, the Advisory Committeerecommends
an examination of thiskind, involving both trade and competition policy experts. However, the proposals
are problematic in that they imbue trade agencies with antitrust responsibilities, and they put primary
emphasson U.S. unilateral toolsfor resolving internationa competition problems. Instead, thisAdvisory
Committee believesthat amore broadly international approach isnecessary, onethat preservesthe ability
of the United States to useits antitrust laws to reach offshore conduct where necessary and possible, but
one that focuses first on dliciting cooperation and coordination with other jurisdictions, where possible.

Infact, if the U.S. interagency process is working asit should, economic disputes that appear to
contain somemixtureof privateand publicrestraintsareconsderedinavariety of interagency settingssuch
asthose that occur in the National Economic Council, in the USTR’ s trade policy review group, or
elsawhere. It should benatura andisclearly important for the U.S. antitrust agenciesto coordinate closely
with other executive branch agencies about internationa economic disputesthat require consensuswithin
the U.S. government and particularly those disputes that may implicate the conduct of both private firms
and governmental practices. In cases that appear to have some mix of this kind, the dispute could
conceivably be handled ether as an antitrust dispute under the Sherman Act or as atrade dispute under
U.S. trade laws, notably Section 301, and policymakers would need to confer, as they often do, on the
proper disposition of the case.

Proposalsthat vest U.S. trade agencies with the ability (or near ability) to make “findings’ of
anticompetitive practicesabroad do not solvetherea -world problemsfaced by antitrust enforcers, namely,

against “restrictive business practices’ found to burden U.S. commerce. These restrictive business practices would be
defined as coextensive with the practices identified by the U.S. courts as per seillegal under U.S. antitrust law. Penalties
would be imposed both for engaging in restrictive business practices and for violating cease and desist orders, and such
orders would be reviewable by U.S. Courts of Appeal. Alternatively, COT has proposed that the FTC, rather than USTR,
could be given the authority to issue and seek court enforcement of cease and desist orders. USTR would make the
initial finding as to whether specific restrictive business practices are burdening U.S. commerce. If the finding were
affirmative, and if no remediation occurred within three months, USTR would turn its findings over to the FTC, which
could then issue a cease and desist order. CouNciL FOR OPEN TRADE, ADDRESSING PRIVATE RESTRAINTS OF TRADE:
INDUSTRIES AND GOVERNMENTS SEARCH FOR ANSWERS REGARDING TRADE AND COMPETITION PoLIcy 32-33 (1997).

179 pagillalcPAC Spring Hearings Testimony at 117, 142-43. Eastman Kodak retained the law firm of Dewey Ballantine
to represent it in its Section 301 petition before the USTR involving the Japanese film market.
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therequisitegathering of strong evidenceto support theclaim. Further, theseproposalscaneasily politicize
antitrust determinations to the detriment of such a law-based adjudicatory process.

The Advisory Committee believes that antitrust agencies are in the best position to evauate the
anticompetitive nature of private restraints and to follow up with either an enforcement action or, if
appropriate, areferra to the competition authority in the country wherethe privaterestraint exists. Trade
agencies, for their part, are better able to assess the trade impact of governmental restraints. Thisisthe
allocation of responghilities under existing law, and it is viewed as fully appropriate by the Advisory
Committee.

It is important that enforcement authority over private restraints reside in an agency with
respongbility for antitrust policy, rather than atradeagency, such asUSTR, wherethe hortatory and often
political aspectsof Section 301 casesare better suited to governmental practices. Application of thissame
methodology can be intimidating when applied to firm practices.

If thetrademethodol ogy wereto beappliedtoallegedly anticompetitiveprivate practicesoccurring
offshore, U.S. enforcement against firmsoperatinginforeign marketscoul d occur under adifferent sandard
than that applied to firms doing businessin the United States. The consequences of an asymmetrical
treatment of firms operating in foreign markets versus domestic practices would be adverse. Not only
could it cdll into question the attractiveness of the U.S. environment, but it might stimulate comparable
responses by other nations, which U.S. firms would doubtless find objectionable.

For thesereasons,improvinginternational cooperationandeffectiveantitrustenforcementisamore
principled way to address such problems in the world than trying to equip U.S. trade agencies with new
legal tools to undertake unilateral actions.

The Advisory Committee' s Approach for Applying U.S. Extraterritorial Enforcement

To improve the effectiveness of U.S. antitrust enforcement, including that pertaining to foreign
restraintson U.S. exports, the Advisory Committee believesthat the Department of Justice must continue
todeve opitsmultipronged strategy of enhancingthecredibility aswell asthetility of bilaterd instruments,
expandingmultilatera initiativesand preservingitsenforcement tool sfor usewhennecessary. Thefollowing
outlinestheAdvisory Committee’ s proposed approach with respect to extraterritoria enforcement action.

Consider Foreign Enforcement

To minimize the posshility for conflicts arising from U.S. extraterritorial enforcement and to
increasethe possibility of meaningful remedy of the percelved problem, the Advisory Committee supports
theview that the Antitrust Division review the ability of theforeign authority in addressngtheclam. This
approach is consstent with current Justice Department policy, which states that the department will
consider whether the objectives to be obtained by the assertion of U.S. law could be achieved in a
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particular ingtance by enforcement efforts of asister agency in another nation. In many instances, the
affectedforeignnation’ santitrust enforcersarelikely tobein abetter positionto completetheinvestigation
of anticompetitive conduct and devel op appropriate remedies.

Accordingtothe1995Antitrust Enforcement Guidelines, “ theAgenciesmay consultwithinterested
foreign sovereignsthrough appropriate diplomatic channel sto attempt to eiminate anticompetitive effects
inthe United States” in lieu of bringing their own enforcement action.’® If the U.S. has a cooperation
agreement with theforeign antitrust agency, such arequest may be made through aforma positive comity
referral. Otherwise, the request for enforcement may be made informally.

Using Extraterritorial Enforcement When Necessary

Whenarequested nationisunwilling or unabletoinvestigated | egationsof anticompetitive conduct
by privatefirmsor somemix of privateand public conduct withinitsborders, then the United States should
stand ready to apply its own antitrust laws againgt anticompetitive conduct that has a“direct, substantial
and reasonably foreseeable” effect on U.S. commerce.

Market-blocking restraintsabroad chalengethe antitrust agencieswiththedifficultiesof gathering
evidence and proving aviolation of the U.S. antitrust laws. In addition to these obstacles, transnational
cases can be expendve and time-intensive. Some might argue that pursuing such cases is an improper
allocation of the scare resources of the Antitrust Division. Thereisno ready solution for those problems.
But itisasotruethat the potential use of U.S. remediesisimportant. 1t may, for example, be afactor that
encouragesforeignjurisdictionsto enter into cooperation agreementswiththeUnited States. [tisimportant
that the United Stateshave acredibleability to prosecutetheseviolations of theantitrust laws; without that
ability, nationswithhaphazard enforcement recordsthat are sheltering such conduct havelittleincentiveto
act. A track record of acting against such restraints will creste a climate in which nations are less able to
ignore anticompetitive practices in their jurisdictions that have a deleterious impact on the flow of
international trade.

TheAdvisory Committeerecognizesthat U.S. extraterritorial antitrust enforcement againstforeign
market-blocking restraints is a sengitive issue for foreign governments that can affect not only antitrust
enforcement cooperation efforts, but international law enforcement cooperation more broadly. Because
of these concerns and the obstacles to successful prosecution, the expected results of extraterritorial
enforcement against offshorerestraintson U.S. exportsshould not be overestimated. Indeed, itisfor such
reasonsthat the Advisory Committeerecommendsthat afirst step inattempting to addresstheserestraints
should beto reviewwhether itisredlistic to approach theforeign nation where the practices occur and seek
its cooperation. However, the Advisory Committee believes that where such cooperation is not
forthcoming, awillingnessto use U.S. antitrust enforcement tools may havethe salutary effect of acting as

180 1995 DOJFTC INTERNATIONAL GUIDELINES at 21.
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lever to encourage excluding nations to pursue their own enforcement actions. A tenable U.S. antitrust
enforcement effort against market bl ocking restraintsmay contributetoagreater cultureof cooperationand
enforcement. Itisalsoessentia tothecredibility of U.S. antitrust enforcement, that partiesthat bring cases
to the Department of Justice have confidence that the Antitrust Division will vigorously pursue cases,
including market-blocking foreign cases, when they appear to be well founded and when no superior
aternatives such aspogitive comity are available. Further, the Advisory Committee recommendsthat the
U.S. antitrust agencies continueto have responsbility vis-a-vistradeagenciesover legd determinations of
the anticompetitive conduct of private firms, at home or abroad.

Develop a Base of Evidence on Export Restraints

One of themost challenging aspectsof U.S. enforcement against anticompetitiverestraintsof U.S.
exports is developing adequate evidence of anticompetitive conduct. In any particular case, that
information and analysiswill be highly fact specific. 1t may, however, dso be useful to undertake some
broader empirical analysis of cases and conditions.

As this chapter has shown, reliable empirical data about the existence and pervasiveness of
anticompetitive business restraints abroad that restrict access to markets are generally lacking, and the
effects of the identified restraints on the globa economy in genera and on U.S. exportsin particular are
oftendisputed. Indeed, severd businessorganizations such asthe U.S. Council for Internationa Business
and the Transatlantic Business Didlogue as well as anumber of trade and antitrust experts have urged
further study of the problem of market access and market contestability.'®! To help businesses and
governments better understand the nature and extent of such restraints, the Advisory Committee
recommendsthat the U.S. government commission astudy that would attempt to assessthe magnitude of
globa market access problemsthat stem from some combination of private orgovernmental restraints. At
the least thisstudy could eva uate the effects of known problems. In Chapter 4, this Report suggested an
international collaboration to examineand understand global transnationd cartelsand their market effects
That review should belinked to thissuggested examination. Andindeed, aU.S. study could beundertaken
in collaboration with foreign experts or governments, or indeed even undertaken under the aegis of
international organizations such as the OECD.

181 gee USCIB Submission at 2; TABD Overal Conclusions; Dewey Ballantine Submission at Summary, p. 1. The
Federal Trade Commission engaged in such a study in 1916 during a period of commercial history when international
commerce was being distorted by formal governmenta cartels. The FTC used several methods for gathering information
including: (1) specia reports for the Commission from United States consuls who submitted nationa reports for the
countries to which they were posted; (2) public hearings where manufacturers, exporters, and others interested in export
business appeared and discussed foreign trade conditions; (3) systematic study of al the recent published materia of
importance regarding foreign cartels, syndicates, combinations and other factors affecting American exporters in
overseas markets; (4) surveys, which were sent to over 25,000 businessmen of which 10,000 replies were received. 2000
more detailed surveys were also completed; and (5) field investigations by Commission field agents. FEDERAL TRADE
CoMMIsSION, COOPERATION IN AMERICAN EXPORT TRADE 13-15 (1916).
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Any study of aggregate effectsor market contestability isobvioudy difficult. Suchinquiriesmight
consider questions at the heart of the debate between trade and competition policy officias: In the
internationa context where thereislesslikely to be direct evidence, such as a Sgned agreement among
domestic firms with market power to keep out imports, are there other indicators or measures that
governmentsmight rely upon as evidence of market foreclosure? Areany trade or other indicators more
credible than others? Of course, assessments about foreclosure are complex. Many measures of market
access cannot differentiate between benign versus anticompetitive explanations for disappointing
performance in penetrating a market. Circumstantia data may not accurately reflect whether
anticompetitive practicesexist inamarket. Low market penetration by foreign importsis a problematic
indicator becauseitisimpossibleto determine what the proper level of market share should be absent any
anticompetitive restraints.*® Similarly, an attempt to draw inferences from a lack of new entrantsto a
market aso presentsproblems. In acontestable market, sdllersareforced to price competitively and thus
other firms may have no incentive to enter the market.’® Moreover, inferring that a market is blocked if
domestic pricesare higher than foreign prices may be amistake; discounts, sales or reduced services may
al maketheactual transaction pricelower than the published price.*®* Thereare doubtlessmany competing
explanationsfor dmost every observed market outcome, including those outcomesthat are thought to be
anomaous. And, because some of those explanations are benign, inferences drawn on market outcomes
aone are likely to be unreliable.’®

Althoughmany complex questionsarise, the Advisory Committee nonethel essbelievesthat further
andyticd and empirica work needstobe undertaken and hence sees some vauein studies commissioned
or undertaken by the U.S. government, or with the cooperation of foreign governments, if possible. The
expectationof thisAdvisory Committeeisnot that such astudy woul d establish definitiveestimates, but that
it could provide afirmer foundation of evidence and andysis for informed nationa decisionmaking and
international discourse.

182 5ee Edward M. Graham and Robert Z. Lawrence, Measuring the International Contestability of Markets, 30 JOURNAL
OF WORLD TRADE 7, 15 (1996).

183 |4, at 15.

184 1d. at 16-17.

185 The Advisory Committee undertook to “test the waters’ in this arena and invited two U.S. economists to prepare
a background paper that assessed the empirical literature on market access and cartels. See Valerie Suslow and Simon
Evenett, “ Assessment of Empirical Literature on Cartels and Market Access: An Economic Analysis’, Paper Prepared
for the International Competition Policy Advisory Committee (September 23, 1999). This paper was then circulated to a
wider group of respected economists for comment. With respect to the market access question, the paper argued that
existing measures of market access identified in the economics literature cannot adequately differentiate between benign
versus anticompetitive explanations for poor export performance. Few determinants of market access are observable and
usualy cannot be taken into account in econometric analysis. However, the authors suggest that policymakers can
identify a set of questions or filtersthat offer some guidance and at least serve to eliminate less compelling claims.
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THE ROLE FOR INTERNATIONAL ORGANIZATIONS

Asit stated earlier in this chapter, the Advisory Committee believes that bilateral cooperation
arrangements are important instruments for fostering cooperation between jurisdictions and thereby
improving prospects for increasing the effectiveness of enforcement. The Advisory Committee also
believes, however, that bilateral cooperation, even with active utilization of positive comity, isunlikely to
be a sufficient response to dl of the competition problems and the opportunities presented by the global
economy.

Bilatera cooperation may not, for example, provide adequateincentivesfor countriesto dismantle
beggar-thy-neighbor practices. The structure of nationd law itself may beexcessively territorial, topping
at the nation’ s shores despite negative spillover effectsin other jurisdictions. Nationa law also can be
excessiveif it allows states and state-owned entities certain protections that harm international trade.

History is replete with many instances where a nation has perceived its nationa economic policy
to bein conflict with other nations — because of national industrial policy priorities, for example, or
because countries disagree about the facts surrounding aleged market access restrictions or about what
congtitutes practicesto be proscribed by competition laws. An expanding web of bilateral arrangements
especidly with positive comity provisions, can go someway in addressing someof theseissues. Y et, not
dl nations arelikely to be partiesto effective bilateral cooperation agreements and hence will not be able
to useor develop positive comity or aignwith strong competition policy regimes. Inother words, bilatera
arrangementscan be extremely useful in some contexts but are unlikely to provea complete answer to the
transnational competition policy problems that the global economy isfacing.

ThisAdvisory Committeethereforebelievesthat theUnited Statesshoul d continuewithitsvigorous
expangonof bilateral cooperationagreementsand positivecomity provisons, but that it must a so continue
to develop its broader multilateral engagement on competition policy matters. These efforts should
encompassavariety of forumsand should seize opportunitiesfor devel oping morenearly seamlessmarkets
aswadl| asfacilitating meaningful cooperation on practical enforcement problems. In short, efforts should
be made to:

C Developamorebroadly international perspectivetoward competition policy, withthegoa
of reducing parochial actions by governments and firms;

C Foster greater soft harmonization of competition policy systems;

C Develop improved ways of resolving conflicts;

C Develop a greater appreciation for the negative spillovers from domestic firm or
governmenta actions; and

C Develop a degree of consensus among nations on what constitutes best practicesin

competition policy and its enforcement.
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Whilethereduction of governmental barriersto tradeand the integration of economieshavegiven
new emphasisto cross-border trade effects of private anticompetitiverestraints, thisproblemisin fact not
new to the internationa trade agenda. An early attempt to address restrictive business practices on a
multilateral level was the 1948 Havana Charter, which aimed to establish an Internationa Trade
Organization (ITO) and included a chapter on retrictive business practices.’® After that charter failed,
the United Nations Economic and Socid Council (ECOSOC) endorsed in 1953 a draft convention that
would have established a new international agency to receive and investigate complaints of restrictive
business practices. The United States rgjected the draft convention, arguing that differencesin national
policies and practices were so large they would make the new international organization ineffective.®’
Concerns were a so expressed that the one nation, one vote provision would alow nations hostile to the
United States to instigate harassing complaints.®

Little more happened on thisissue multilaterally until 1958, when aGATT Experts Group issued
areport recommending that business practices beleft outside of dispute settlement review. The mgority
contended that the abbsence of consensus and experience in this policy area made it unrealistic to try to
arrivea any multilateral agreement regarding thetreatment of international restrictivebusinesspracti ces.*®
IN1960the GATT adopted aresol utionrecommending that the partiesto adispute consult with each other
on the issue of restrictive business practices,'®

In 1973, at theingtigation of the devel oping nations, negotiations on restrictive business practices
were initiated in the United Nations Conference on Trade and Development (UNCTAD). 1n 1980 the
U.N. Generd Assembly adopted UNCTAD’s Set of Multilaterally Agreed Principles and Rules for the
Control of Restrictive Business Practices. ' However, the Set is nonbinding, and it has not become a

186 United Nations Conference on Trade and Employment, Havana Charter for an International Trade Organization, Fina

Act and Related Documents, 1948.
187 " The draft convention included the same list of redtrictive practices as the Havana Charter, with one exception
relating to technology agreements. See Diane P. Wood, The Impossible Dream: Real International Antitrust, 1992 U.
CHI. LEGAL F. 277, 284-5 [hereinafter Wood]. For details of the draft convention, see F. M. SCHERER, COMPETITION
POLICIESFOR AN INTEGRATED WORLD ECONOMY 39 (1994) [hereinafter SCHERER].

188 ScHERER at 30.

189 GATT Resolution of November 5, 1958, 7" Supp. BISD 29 (1959) cited in Dale B. Furnish, A Transnational Approach
to Restrictive Business Practices, 4 INT'L LAWYER 317, 328, n. 54 (1970). See also Merit E. Janow, Competition Policy
and the WTO, in THE URUGUAY ROUND AND BEYOND 279, 281 (J. Bhagwati and M. Hirsh, ed. 1998)

190 GATT Resolution, BISD 28 (9" Supp, 1961).

91 This voluntary code contained several provisions caling for specia concern to the problems facing developing
nations. The Code's substantive provisions condemn collusive anticompetitive actions such as price-fixing, collusive

tendering, market or customer alocations, sales, or production quotas and various kinds of concerted refusals to deal.
The Code dso condemns abuses of dominant position such as predatory behavior, discriminatory commercia terms and
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source of international law.'* Although UNCTAD has an extremely broad membership base, it has not
evolvedinto adynamic organization for thecons deration of competition policy issues. Sincethesuccessful
completion of the Uruguay Round in 1994, consideration of trade and competition issuesin avariety of
foraincluding the WTO has increased.

More than forty years have passed since the 1958 GATT experts group argued that national
competitionlawsand antitrust institutionswere necessary preconditionsto expanded internationd efforts
Since then the number of competition regimes around the world has grown considerably, but the degree
of experience with competition laws and policies still varies greatly. In the view of this Advisory
Committee, new or expanded multilateral initiativesmust bestructuredinaflexiblemanner torecognizethat
diversity of experience. With that objectivein mind, thefollowing discussion looksfirg a theingtitutional
capabilitiesof exigting internationa organizationsand then at the views of many expertson theappropriate
role of these organizations regarding the intersection of trade and competition policy.

The Organization for Economic Cooperation and Development (OECD)

No binding multilateral agreements on competition policy have been adopted, but a variety of
consultative mechanisms have been established, most notably at the OECD. The OECD has been at the
forefront of effortsto consder theinternationa dimensionsof competition policy, serving asan important
consultative body for countrieswith competition regimesaswell asasourceof technical ass stlanceto many
jurisdictions introducing competition laws and policies.**

At leadt, twodifferent OECD committeeshaveengaged in seriouswork on competition policy: the
Competition Law and Policy Committee (CLP), known before 1987 as the Committee of Experts on
Redtrictive Business Practices; and the Joint Group on Trade and Competition. The CLP is made up of
representatives from competition enforcement authoritiesof the 29 OECD membersand “ams primarily
to promotecommon understanding and cooperati on among competition policy authoritiesand official s.”
As avenue where enforcers can meet and discuss competition issues, the CLP has encouraged greater
convergence in the analysis of substantive competition law and policy. Through the production of
monographs and more recently, through roundtabl e discussions and framework papers, the CLP has

anticompetitive mergers. Wood at 286.

192 \Wood at 287, See also GLoBAL FOrRuM oN COMPETITION AND TRADE PoLicy, HARMONIZATION OF INTERNATIONAL
COMPETITION LAW ENFORCEMENT 15, n. 73 (1995).

193 For a fuller descri ption of the OECD’s activities on competition policy, see P.J. LLoYD AND KERRIN M. VAUTIER,
PROMOTING COMPETITION IN GLOBAL MARKETS: A MULTI-NATIONAL APPROACH 131-138 (1999). See also the testimony
before the Committee of Bernard Phillips and Mark Warner, who described the scope and nature of the OECD’s work
on trade and competition policy. Testimony of Bernard Phillips and Testimony of Mark Warner, OECD, |ICPAC Hearings
(Apr. 22,1999), Hearings Transcript at 150-179.

194 5ee OECD Web Site located at <www.oecd.org/daf/clp/COMM TE.htm>.
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assisted member countriesin developing acommon understanding of competition principles. The OECD
hasa so engagedin outreachto nonmember countriesto helpthemdevel op competitionlegidationandtrain
judges to develop the analytical tools to review competition cases. More formally, the OECD has
produced nonbinding recommendations, including 21998 Recommendation condemning hard core cartels
anda1995recommendationoninternational cooperationamong competition authorities(see Chapter 4).1%

The OECD’ sJoint Group on Trade and Competition has a so pursued awork program that seeks
toincreasemembers understanding of issuesrelevant to theinterface of tradeand competition policy. One
series of reports examines legad and regulatory exceptions and exclusonsin existing competition laws.
Another series addresses various issues that affect both trade and competition policy; these include
conceptud issues, vertica restraints, consistencies and inconsi stencies between trade and competition
policy, and competition dementsin internationa agreements. Similar to the WTO Working Group on
Trade and Competition, the OECD Joint Group has provided a forum for trade policymakers and
competition enforcersto meet and devel op acommon understanding about the framework for addressing
issues that affect both trade and competition policy.

The OECD'’ sstrengthsin competition policy lieinitsability to encourage soft convergenceamong
its members. Because OECD members make up mog, if not al, of the world’ s advanced economies,
greater substantive convergencein competition policy can have significant beneficid effectsin developing
aworldwide competition culture. Y et, athough the OECD contributes significantly to advancing the
internationa competitionpolicy debate, ingtitutiond limitationscongtrainitsability toplay amoreexpansive
role in developing a global approach to trade and competition interface issues. For one thing, the
organizationisperceived by nonmember nationsasaforumfor more devel oped countries. Morerecently,
the failure of the negotiations on a Multilateral Agreement on Investment (MAI) which occurred at the
OECD may havecast ashadow over itsability to serveasaforum for negotiating international agreements
Theselimitationsnotwithstanding, theOECD i sclearly theinternationa organizationwiththegreatest depth
of experiencein consdering abroad range of competition and trade policy issues. Itsddiberationsremain
important and it is embarking on new collaborations with other internationa organizations, such as the
World Bank, that appear promising.

195 The 1995 Revised Recommendation of the Council Concerning Co-operation Between Member Countries on
Anticompetitive Practices Affecting International Trade is the most recent in a series of such OECD recommendations.
This Recommendation contains provisions for a notification process between OECD Members so that Member countries
are aware that their interest may be affected by another Member’'s antitrust enforcement actions; implementation of
positive comity principles; consideration going to legitimate interests of other nations in accordance with the
recommendations of the OECD; cooperation between members in the enforcement of their antitrust laws, including
through the exchange where possible of confidential information; conciliation of disputes between member countries,
if requested and agreed upon by all the member countriesinvolved.
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TheWorld Trade Organization

TheWorld Trade Organization, by virtue of itsinclusiveness (with 135 membersfrom devel oped
and developing economies) and its centrality as a forum for negotiating binding rules governing the
economic conduct of nations, holds a unique place among internationa organizations and rule-making
bodies. The expansion of areas of coverage introduced in the Uruguay Round of multilateral trade
negotiations aswell asimproved dispute settlement procedures have further enhanced the importance of
the WTO to the world community.

The WTO (and the GATT beforeit) is centrally concerned with the trade-distorting conduct of
governments. Thisiswhere the expertise of WTO resides and where it has an established track record.
Withafew exceptions such as antidumping, WTO rules have not been focused on firm conduct. Instead,
the WTO has deve oped an extensive st of rulesthat obligeits member governmentsto abide by agreed-
upon nondiscrimination principles and the market-opening commitments contained in tariff and other
schedules.

BeforetheWTO cameintoexistencein 1995, saveral GATT caseshad arisenwherethepetitioning
government aleged that the actions of other governmentsfacilitated or encouraged exclusionary conduct
by private firms. For example, in 21988 case, a GATT pand held that even nonbinding administrative
guidance could congtitute a government measure, if certain criteriawere met.**® In that case, which
involvedrestraintsonexportsof semiconductorsby the Government of Japan, thespecific criteriaidentified
by the panel included: (1) reasonable groundsto believe that the government measures created sufficient
incentivesto persuade private partiesto conformtheir conduct to the nonmandatory measures, and (2) that
the effectiveness of the private conduct was “ essentialy dependent” on the nonmandatory actions taken
by the government. In the more recent film dispute between the United States and Japan, the panel held
againgt the United States on the facts of that case. On the general question of actionable government
measures, however, the panel built upon the semiconductor case to argue that analysis of alleged
“measures’ must “proceed inamanner that is sengtiveto the context in which these governmenta actions
are taken and the effect they have on private actors.”*%’

Few cases have come before the WTO that implicate amix of nontransparent private restraints
supported or fostered by some government measures, and neither the GATT nor the WTO has been a
primary forum for resolving disputes centering on alegations of private restraints of trade that foreclose

196 gee Japan-Trade in Semiconductors, GATT, BISD, 35th Supp. 116 at 155 (1989)(decision adopted May 4, 1988).

197 gee Japan-Measures Affecting Consumer Photographic Film and Paper, WTO Doc WT/DS44/R(panel report issued
Mar. 31, 1998) at 389. Indeed the opinion argues that “government policy or action need not necessarily have a
substantially binding or compulsory nature for it to entail a likelihood of compliance by private actors in a way so as to
nullify or impair legitimately expected benefits within the purview of Article XX11:1(b). Indeed, it is clear that non-binding
actions, which include sufficient incentives or disincentives for private parties to act in a particular manner can
potentially have adverse effects on competitive conditions of market access.” 1d. at 389-90.
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accessto markets. And except innarrow circumstances such asthose discussed above, internationd trade
rules have not held governments responsible for the private actions of firms. In this sense, thereis no
multilatera set of rulesthat hold governmentsaccountablefor firm practi cesthat undermine open markets

That doesnot mean, however, that theWTO isdevoid of featuresthat arecongenial to competition
policyobjectives. Indeed, thebasi cnondi scrimination princi plesof national treatment, most-favored-nation
trestment, and transparency that compose the foundation of the WTO support the operation of impartial
competition policy regimes. And adomestic policy framework that ensures that private firms do not,
through private arrangements, inhibit theflow of goods andservicesthat governments have agreed should
be subject tomarket forcesisequally important to support theinternational trading system. Inat least these
ways, the two policy frameworks are mutually supportive.

Competition Policy Features of Existing WTO Agreements

Furthermore, severad WTO agreementsconta n competition policy conceptsor e ements, dthough

these are fragmentary. Following are the most notable examples:'%

C TheBasic TelecommunicationsAgreement contai nsimportant “ competitivesafeguard” provisons
designed to facilitate procompetitive interconnection and objective, neutral regulation of foreign
monopolies, aswd |l asthe maintenanceof appropriate measuresto prevent certai n anticompetitive
practices!® Because telecommunications traditionally has been a heavily regulated sector,
dominated by state monopolies or state-sanctioned firms with a dominant market position,
commitmentsby governmentsto permit competitive accessto thetelecom marketsran the risk of

198 Mention of afew additional examples may be instructive: The Safeguard Agreement in article 11.1 prohibits “members
from encouraging or supporting the adoption or maintenance by private enterprises of measures equivaent to voluntary
export restraint exercised by the government.” The Technical Barriers to Trade Agreement (“TBT”) in Article 3.4 contains
a provision stating that a WTO member shall “not encouraging private control organizations to discriminate against
foreign products with regard to testing and certification.” The Trade-Related Intellectual Property (TRIPS) agreement
recognizes in Article 8, paragraph 2 that measures may be necessary to “prevent the abuse of intellectual property rights
by rights holders or the resort to practices which unreasonably restrain trade or adversely affect the international transfer
of technology.” And, Article 40 recognizes that “some licensing practices or conditions pertaining to intellectual
property rights which restrain competition may have adverse effects on trade and may impede the transfer and
dissemination of technology.”

199 Spe Section 1.1 of the Fourth Protocol to the General Agreement on Trade in Services. A “mgjor supplier” covered
by these safeguard provisions is one that has the power “to materially affect the terms of participation (having regard
to price and supply), either owing to control over essential network facilities or its market position.” That Agreement
defines anticompetitive practices to include three practices. cross subsidization; use of information obtained from
competitors; and withholding technical and commercia information about essential facilities. Not al of these terms are
further defined, so it would presumably be up to a dispute settlement panel to come up with their own interpretation of
key terms.
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being meaninglessin the absence of commitments directed at restraining the conduct of such
domestic firms with domestic market dominance.

C The Generd Agreement on TradeinServices (GATS) dso containsseverd provisons materid to
compsetition policy. Specificaly, Article VIII requires each member to ensure that a monopoly
supplier doesnot “abuseitsmonopoly position” whenit competesinthe supply of servicesoutsde
of itsarea of authorized monopoly. Article IX:1 provides that “Members recognize that certain
business practices of service providers, other than those faling under Article V11, may restrain
competition and thereby redtrict tradein services” And Article 1X:2 obliges membersto accede
to any request for consultation with any other member on such practices “with a view to
eliminating” them.

C Competition policy arisesindirectly in Article 9 of the Agreement on Trade-Related Investment
Measures(TRIMS), which requiresthe Council for Tradein Goodsto review the operation of the
TRIMS and propose necessary amendmentsto it by the end of 1999. The council was directed
to consider whether those amendments should include provisions on competition policy.

C In1960the GATT agreed to permit itsmemberstorequest consultation on private practiceswith
adverse trade effects. Asnoted, this has been invoked only once, in 1996 by the United States
in the context of the film dispute with Japan, and consultations under this provision did not
commence.

Two additiond WTO agreements, the Trade-Related Intellectua Property (TRIPS) accord and
the Accounting Disciplines agreements, are notablein that they both suggest alternative® architecture” for
including more generd, though perhaps minimd, provisions on competition policy into the WTO, should
countries decide that such isthe desired course of action. The TRIPS accord probably offers the closest
existing model that may aso be congenia for competition policy.?® Traditionaly, the GATT focused on
limiting distortionsintroduced by governments; theselimitstold governmentswhat they could not dorather
that setting out a set of affirmative obligationsthat they were required to undertake. The TRIPS accord
introduced an entirely different construct by obliging countriesto introduceintellectual property lawsthat
contained some minimum common features to those laws, and by requiring WTO members to provide
nondiscrimination, nationa treatment, transparency and most-favored-nations treatment. TRIPS aso
requires member countriesto introduce effective nationa enforcement systems, the precise structure and
design of which areleft in the hands of nationd authorities but which must provide effective measures for
both private and governmenta enforcement. The agreement specificaly requires countriesto introduce
enforcement procedures that are sufficient to “ permit effective action againgt any act of infringement.”?*
Theseprovis ons, introduced duringtheUruguay Roundof Multilateral Negotiations, weresubjecttoafive-

200 por example, environmental or labor interests may similarly see the TRIPS approach as one that can incorporate other

new areas where governments can agree on the value of additional affirmative obligations.

201 gee Article 41 of the TRIPS,
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year moratorium on the use of dispute settlement for less devel oped economies, notably on nonviolation
nullificationandimpairment. Asaresult, the enforcement provisionsof TRIPS have beenlargely untested
as of this time.?%?

More recently, in December 1998 the WTO Council on Trade in Services adopted the WTO
Disciplineson Domestic Regulation in the Accountancy Sector; these are nonbindingprinciplesthat WTO
membersare exhorted to follow.?® These principlesarerelevant becausethey suggest that the WTO may
be able to accommodate various “framework” agreements that are nonbinding guidance to members on
matters of domestic regulation or oversight. But thisproposition aso relieson alimited track record; the
GATT and now the WTO have not been structured as forums to help governments consult broadly on
shared regulatory problems.

The Working Group on the Interaction Between Trade and Competition Policy

Theinclusion of competition policy into the SingaporeWork Program in December 1996 and the
formationof theWorking Group onthel nteraction Between Tradeand Competition Policy wereimportant
developmentsintheWTO. They may reflect arecognition that competition policy can work in tandem
with trade policiesand effortsat regulatory reform to foster markets that are more open, contestable and
competitive, to the benefit of foreign and domestic interests alike. At the same time, a discussion of
competitionpolicy withinWTO a soreflectsthelong-standing recognition that privaterestraintscan nullify
thebenefitsof negotiated tradeliberali zation measures, thereby reducing thebenefitsof thenegotiated trade
bargains and potentially the very support for liberalization of trade.?**

This Advisory Committee s review of the work undertaken by that Working Group since its
inception suggeststhat it has been constructive and active. It has construed its mandate toconsider avery
broad set of issues such as the rlationships among the objectives, principles, scope, and instruments of
tradeand competition policies; thetypesand effectivenessof existing instruments, standards, and activities
regarding trade and competition policies; and the interaction between trade and competition policies,
including areview of the effects of anticompetitive firm practices state monopolies on internationd trade,

202 Technically, this moratorium expired in January 2000.
203 gee WTO, Report to the Council for Trade in Services on the Development of Disciplines on Domestic Regulation
in the Accountancy Sector, S'\WPPS/4 (Dec. 10, 1998).

204 The 1960 GATT Decision on Arrangements for Consultations on Redtrictive Business Practices, for example,
“recognizes that business practices which restrict competition in international trade may hamper the expansion of world
trade and economic development in individual countries and thereby frustrate the benefits of tariff reduction and removal
of quantitative restrictions or may otherwise interfere with the objectives of the General Agreement on Tariffs and
Trade.” GATT Resolution, BISD 28 (9" Supp, 1961)

262



Where Trade and Competition Intersect

and therelationshi p between trade-rel ated aspectsof intellectual property and investment and competition
pOI i Cy.205

As of thiswriting the Working Group has held 10 formal meetings since it was established in
December 1996 and received atotal of 129 written contributions, about 60 of which have come from
deveoping or trangtion countries. In addition, papers have been submitted from other international
organizations, from the WTO Secretariat and from the Chairman. The report of the Working Group
chronicles not only a very broad range of issues examined, but many areas where WTO members
disagreed.

It wasclear fromtheoutset that theinitiation of the Working Group did not mean that international
negotiations in the area of competition policy were aforegone concluson. The Ministerid Declaration
stated that the work undertaken in the competition policy arena (and other areas) “ . . . shdl not prejudge
whether negotiationswill beinitiated inthefuture. . .”?® However, the Chairman of the Working Group
hasnoted that itsdi scuss onshave hel ghtened the understanding that theinterfaceof international tradeand
competition hasto be addressed in some way. Moreover, the debate has obliged competition enforcers
to“ abandontheir situation of splendidisolation,” with acorresponding recognitionby trade officialsof the
limitsto negotiationasameans of securing accessto markets.?®’ |t seemsthat the dia ogue and hard work
undertaken by the Working Group has already made a contribution.

Viewson the Appropriate Role for theWTO

The question now facing policymakersis what further steps, if any, should be undertaken & the
World Trade Organization in the areaof competition policy? Thisisaquestion of continuing relevancein
light of attemptstoinitiate anext round of multilateral tradetalks, sometimes called aMillennium Round,
sometime in the future Should competition policy be part of the negotiating framework for aresurrected
Millennium Round? If so, what should be considered: a set of rules subject to dispute settlement
procedures, frameworks for transparency and nondiscrimination obligations to remove bars to market
access, or some other aspect of the problem? What is the appropriate role for the WTO over the longer
term on competition policy matters? The questions were raised before the Seattle Trade Summit of
December 1999 and continue after its inconclusive end.

Inthe course of its outreach activities, the Advisory Committee heard from senior officials from
more than 10 jurisdictions, as well as business groups, lawyers, academics, representatives from

205 5961998 WTO Trade and Competition Working Group Report at 8.

208 gpe Singapore Ministerial Declaration, Para. 20, WT/MIN (96)/Dec. (Dec. 13, 1996).

207 Frederic Jenny, Globalization, Competition and Trade Policy: Issues and Challenges, in TowArRDs WTO
CoMmPETITION RULES. KEY 1SSUESAND COMMENTS ON THE WTO REPORT (1998) ON TRADE AND COMPETITION 3 (Roger Zach,

ed., 1999)
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international organizations, and other expertson these questions. The scholarship inthisareaisalso vadt,
and the Advisory Committee staff has consgdered much of it. This Advisory Committee has also given
close consideration to the views expressed by U.S. and foreign competition officials.

Views of Gover nments

Asnoted, the WTO Working Group received submissionsand participation from many countries.
A full recounting of thoseviewsisnot possiblehere. Inaddition, the positions of anumber of jurisdictions
have dtered somewhat in the run-up to the Seattle summit. The positions of afew jurisdictions are
described below as they represent important polarities.

U.S. GOVERNMENT: While actively supporting the deliberations of the WTO's Trade and
Competition Policy Working Group, the U.S. government hastaken acautioustoneregarding theWTO'’s
role asaforum for negotiating any rules or framework governing competition policy. Assstant Attorney
Generd Klein has argued on numerous occasions that for the time being, he sees greater practica value
in bilatera cooperation arrangements, such asthose the United States has entered with Austrdia, Canada
and the European Commission than in negotiated rules at the WTO. This network of bilatera
arrangements, coupledwithtechnica assstanceto new regimesand did ogueat the OECD, WTO, regiond
groupings, and other international forums, havebeenthecorepolicy eementsof U.S. international antitrust

policy.

Klein has dso raised severa concerns about the WTO venturing into the terrain of competition
policy. 8 InKlen sview, the global community doesnot yet fully know what key trade and competition
questions may benefit from binding international agreements, let done whether thereis any posshility of
developing aconsensuson theseissues. Additiondly, itisnot clear that the WTO iswell suited to solving
practicd antitrust problems. Moreover, Kleinhassaid, WTO oversight of antitrust actionsby governments
would“involvethe WTOinsecond-guess ng prosecutoria decis onmakingincomplex evidentiary contexts
-- atask in which the WTO has no experience and for which it is not suited -- and would inevitably
politicize international antitrust enforcement in waysthat are not likely to improve either the economic
rationaity or the legal neutrality of antitrust decision making.”?%

208 gee e.g., Joe Klein, No Monopoly on Antitrust, FINANCIAL TIMES, February 13, 1998 at 20, in which Assistant
Attorney Genera Klein stated: “The U.S. experience has shown that a crucial component of international competition
policy is cooperation in the enforcement of national or regional competition laws . . . . What is needed is to develop a
culture of sound antitrust enforcement, built on the basis of shared experience, bilateral cooperation, and technical
assistance to countries just starting down this road.”

209 gpe Joel Klein, Assistant Attorney General For Antitrust, U.S. Department of Justice, A Reality Check on Antitrust
Rules in the World Trade Organization, And a Practical Way Forward on International Antitrust, Address before the
OECD Conference on Trade and Competition (June 30, 1999) at 6.
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THE EUROPEAN UNION: While stressing the importance of effective bilateral cooperation as a
foundeation, former Externd AffairsCommissioner Sir Leon Brittan andformer Competition Commissioner
VanMiert havebeenforceful advocatesof anew round of multilateral negotiationsfocusing on developing
aset of competition rulesand holding governmentsresponsiblefor theimplementation of thoserules. EU
officashave proposed that theinitial negotiationsfocuson requiring countriesto adopt competition laws
based on “core principles’ that include rules on restrictive business practices and abuse of market power;
provideadequateandtransparent enforcement; and providefor international cooperationthroughexchange
of nonconfidential information, notification, and positivecomity provisons. Broader substantivecoverage
could be consdered over time, these officials say. The EU proposal suggests that these rules should be
subject to dispute settlement, initially only for breaches of common principles or rules relating to the
adoption of a competition law structure or that do not appropriately cover agreed disciplines on
anticompetitive practices of aninternationa dimension. Dispute settlement might a sobe used for dleged
“patterns of failure to enforce competition law in cases affecting the trade and investment of other WTO
members.” Individua cases would not be examined.?*® A group of leading European expertsin an
influentia report in 1995 supported thisgeneral approach, but without the nuance limiting the applicability
of dispute resolution. 2**

The EU position appears to have some support from the governments of Australia, Canada and
Japan, although each of these threejurisdi ctions aso has advanced its own nuanced position on theissues.
For exampl e, Japan appearsto support the devel opment of international competition rulesbut also appears
to have aligned itself with developing country perspectives, particularly from the Asia-Pacific region, by
stressing that multilateral examination of competition policy must also consider antidumping issues.?'?

210 gee k. Mehta, The Role of Competition in a Globalized Trade Environment, Speech before the 3rd WTO Symposium
on Competition Policy and the Multilateral Trading System, Geneva, (Apr. 17, 1999).

211 The experts caled for movement on two fronts: first, a further deepening of existing forms of bilateral cooperation;
second, the gradual construction of a plurilateral agreement inclusive of a “dispute settlement procedure based on a set
of jointly determined competition rules.” The EU experts group argued in favor of establishing minimum rules and then
gradually expanding the number of countries signing on to those rules. It suggested common principles (e.g., prohibition
of cartels, building from the OECD Recommendation in this area) in some instances and rule of reason for other -- e.g.,
vertica restraints.  The report argues for harmonization of procedures in the merger field to give authorities sufficient
time to consult each other. Further that state trading enterprises be subject to the same competition rules as commercia
enterprises. At the international level, that group suggested that the WTO serve as a forum for analyzing and possibly
extending the principles, registering anticompetitive practices and providing for dispute settlement procedures.
EUrROPEAN COMMISSION, REPORT OF THE GROUP OF EXPERTS: COMPETITION PoLicy IN THE NEw TRADE ORDER:
STRENGTHENING INTERNATIONAL COOPERATION AND RULES (July 1995).

212 At the Advisory Committee hearings, the senior Japanese JFTC representative stated: “We also consider that the
possibility of making international common rules on competition law and policy should be studied, examining merits and
demerits of such ruleemaking.” See Testimony of Takaaki Kojima, Deputy Secretary Genera, Japan Fair Trade
Commission, ICPAC Hearings (Nov. 2, 1998), Hearing Transcript at 86-87. In addition, on August 25, 1999. Japan tabled
a forma proposa on competition policy. See Communication from Japan, Preparations for the 1999 Ministeria
Conference, Trade and Competition, WT/GC/W/308 (August 25, 1999).
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The head of the Canadian competition authority told the Advisory Committee that the Canadian
government concurred with much of the EC proposa. Konrad von Finckenstein urged that work begin
at theWTOtoward establishingasound multilateral competitionframework and notedthat thekey building
blocks are in the process of being worked out in the OECD. Von Finckenstein suggested that the
developing OECD consensusin severd areas, including acommon approach to abuse of dominance, core
principles, and minimum elementsfor acompetition law and antitrust enforcement be formalized, moved
into aplurilateral agreement, and combined with a digpute settlement mechanism designed to ensure that
membersimplement these minimum commitments in accordance with their own jurisprudential and legdl
traditions. Von Finckenstein said the dispute settlement mechanism should not be able to question a
country’ s application of itsown antitrust laws.?* Another Canadian official more recently stated that the
Canadian government supports aframework agreement at the WTO “which would include an obligation
for member countries to adopt sound competition law, aswell as new options for dispute settlement that
respect the competence of national authorities.” 24

The head of the Australian competition authority, Dr. Allan Fels, testified at the Advisory
Committee hearings that in his view, the WTO and the OECD *“ should be used as discusson forums. . .
. Inthelonger term, it’slikely . . . that [the WTO will] take on an enhanced role in the interface between
tradeand competitionpolicies. Ifit doesthis, it’ simportant that the principlesof competition policy should
governtheWTO' swork.”?® Severa other jurisdictions haveindicated to the WTO that they are at least
sympathetic to expanded disciplines at the WTO.2%

213 gee Submission of Konrad von Finckenstein, Director of Investigation and Research, Canadian Competition Bureau,
ICPAC Hearings (Nov. 2, 1998) at 4-6.

214 gee Statement of the Honorable Pierre S. Pettigrew, Minister of International Trade, Address before the Joint Meeting

of the Canadian Club of Toronto, the Canadian Institute of International Affairs and the Toronto Board of Trade (Nov.
26, 1999).

215 gpe SUbmission of Allan Fels, Chairman, Australian Competition and Consumer Commission, ICPAC Hearings, (Nov.
2,1998) at 6.

216 Korea's submission to the WTO supported the development of core principles and rules on competition policy with
a dispute settlement mechanism but also proposed grace periods for the application of the rules according to the level
of each Member's economic development, exemptions of certain obligations, waivers, reservations and technical
assistance. Communication from Korea, Preparations for the 1999 Ministerial Conference, Trade and Competition, WTO,
WT/GC/W/298 (August 6, 1999). Norway also supports a multilateral horizontal framework on competition within the
WTO, taking due account of the particular needs of Members at different stages of development through transitional
arrangements and technical assistance. See Communication from Norway, Preparations for the 1999 Ministeria
Conference, Competition, WTO, WT/GC/W/310 (September 7, 1999). In a WTO submission, Venezuela has aso
proposed the “development of multilateral competition rules’ without any further elaboration as to the suggested
content of the rules. See Communication from Venezuela, Preparations for the 1999 Ministerial Conference, Proposals
Regarding the GATS Agreement (Paragraph 9(a)(ii) of the Geneva Ministeria Declaration), WT/HGC/W/281 (August 6,
1999). Turkey agrees that “a multilateral approach on competition would be helpful to achieve the objectives of the
WTO,” and recommends that “future work should be focused on studies to reach a common understanding on the
issue.” Moreover, “a multilateral framework of competition rules should include provisions for transitional periods . .
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LEsSSDEVELOPED COUNTRIES: Severa developing countries have expressed some doubts about
the vaue of negotiations on competition policy. For example, Kenya, on behalf of the African Group,
noted that only alimited number of African countries have domestic legidation on competition law and
policy or effective enforcement agencies. The African Group advocates continuation of the educative,
exploratory, andand ytica work of theWorking Group onthel nteraction Between Tradeand Competition
Policy with increased technical assistance to developing countries.?” Initsown individua submission to
the WTO, Kenya noted that some devel oping countries view the inclusion of competition policy in the
multilateral trading system asaway of “ clipping thewings’ of comparatively stronger firms of developing
countries so that “they do not withstand the competition with the well established firms of the developed
countries.”#8 Therefore, K enyaproposed that any multilateral competition regimeshould consist of acode
of conduct for transnational corporations aimed at curbing unfair trade practices.?*°

South Africahas dso proposed a thorough educationa process that would take into account the
“huge analytical demands on developing countries regarding the preparations of the next round” of
negotiations. South Africa suggested this prenegotiation process should span at least two years with
resources made available to developing countries to ensure meaningful participation in the formal
negotiations.?®

Business and Labor Viewpoints

The U.S. and international bus nesscommunities havecommented on the appropriate rolefor the
WTO regarding competition policy. Inthe United States, the Business Roundtable has consstently held
that competition policy negotiations a the WTO are both “unnecessary and potentialy
counterproductive.”??* According to the Business Roundtable, negotiations should not proceed in the
absence of an international consensus on competition policy, uncertainty about the WTO' sinstitutional
competence on competition policy matters, and the possibility that developing countries might use the
negotiations to “disturb the carefully crafted multilateral balance embodied in the WTO Antidumping

. to allow Members at different stages of development to subscribe to the commitments. . .” See Communication from
Turkey, Preparations for the 1999 Ministerial Conference: Competition Policy, WT/GC/W/250 (July 13, 1999).

217 See Communication from Kenya on behalf of the African Group, Preparations for the 1999 Ministeria conference,
The Interaction Between Trade and Competition Policy, WT/GC/W/300, August 6, 1999.

218 See Communication from Kenya, Preparations for the 1999 Ministerial Conference, Contribution to the Preparatory
Process, WT/GC/W/233, July 5, 1999, at p. 9.

219 Id.

220 g6 Communication from the Republic of South Africa, WT/WGTCP/W/138, October 11, 1999, at 2, 4.

221 5pe Business Roundtable Submission at 4.
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Code.” The organization said a more gppropriate role for the WTO would be to establish a new work
programto assi st governmentsin framing competition policy issues, to act asaninformation clearinghouse,
and to provide technical assistance.???

Both the U.S. Council for International Business and the International Chamber of Commerce
believe that a bass has not yet been established for internationa agreement in the WTO on competition
principlesor rules. “Thus, consideration by theWTO Working Group of adispute settlement mechanism
coupled with new internationa rules governing competition policy would be premature,” the USCIB’s
president told the Advisory Committee. Both groups do support continued education in this area.?®

L abor representatives have aso been reluctant to support competition policy negotiations at the
WTO at thistime. In a presentation before the Advisory Committee, arepresentative of the AFL-CIO
expressed skepticismabout theva ueof WTO competition policy negotiations, arguing that aninternational
consensus on competition policy does not exist and nationd policies are still too divergent to expect that
there would be compliance with such rules.??*

Other Expert Views

Although the empirical work assessing the effect of privaterestraints on internationa trade flows
isquitelimited, thescholarly and expert commentary on the question of competition policy and its possible
nexusto the WTO isextensive. Threeof the more prominent approaches offered by and debated among
these exports are summarized here.

A MULTILATERAL ANTITRUST CODE: Perhaps the most dl-encompassing proposal that has been
advanced in recent years is one calling for aworld antitrust code, with substantive principlesto be
administered by a supranational competition authority. In 1993 a private group of 12 scholars and other
expertsmeeting in Munich (the“Munich group”) proposed an Internationa Antitrust Code, which would
Set out minimum standardsto beincorporated into the WTO (asan Annex4 Agreement). Those standards
in turn would be enforceable in domestic jurisdictions by national enforcement agencies. Disputes would
be adjudicated by apermanent internationd antitrust panel, operating aspart of the new dispute settlement
regime. The minimum standardswould cover specified principles of competition law; nationd treatment;
supervison of enforcement by an independent authority empowered to request domestic authorities and
courtsto initiate investigations; and intergovernmental dispute settlement procedures.

222 Id., See also THE BUSINESS ROUNDTABLE, PREPARING FOR NEW WTO TRADE NEGOTIATIONS TO BOOST THE ECONOMY
(May 1999).

223 Spe USCIB Submission at 2. See also International Chamber of Commerce, Joint Working Party on Competition and

International Trade, “ Statement on Future WTO Work on Competition and Trade,” (Nov. 3, 1998).

224 gpe Lee July 14, 1999 ICPAC Meeting Remarks at 15.
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CREATION OF NATIONAL COMPETITION REGIMES: Another approach, akinto that being advanced
by the EU, arguesin support of WTO competition rulesto support the development of structural features
of competition regimes. Under this proposa, the WTO would establish a set of rules, subject to dispute
settlement, that requirescountriestoenact nationa laws, alowsfor privatesuits, seekstoguaranteepolitical
independenceof admi nistrati veagenci es; promotesnondi scriminati on; aboli shesantidumpinglaws; prohibits
strategic antitrust policy; provides procedural minimum standards for merger review; and expands
cooperation between authorities.?®

GENERALPRINCIPLES: Rather thanapatchwork of competition-typeundertakingsinsectord WTO
agreements on the one hand or a binding set of competition rules on the other, severa experts have
advanced proposa sthat center on the development of new generd principlesatthe WTO. In 1999, then-
Deputy Secretary-Generd of the OECD, Joanna Shelton, suggested that the WTO could develop a set
of “core principles,” both procedural and substantive, upon which there could be broad agreement.?%

Partieswould bind themsalvesto abideby the core principles, but the specific rulesthat they adopt
for doing so would not be subject to dispute settlement. The multilateral approach should provide some
nonbinding suggestions about possible common approaches to aid nations in designing and enforcing
subgtantive criteriasuch astheteststo assessthelegdlity of horizontal agreements, vertica restraints, abuse
of dominance and proposed mergers.

Other expertshaveargued d ong smilar linesthat nationsshoul d negotiate aset of procedural rules
or principles of competition policy and then make those rules an Annex 4 or plurilateral agreement that
would not be subject to dispute settlement procedures at all.

Some experts have suggested that the centra chalenge to the WTO is to develop an antitrust
market access principle as a correlative to the market access principle underpinning trade laws.??” One
formulationof thisapproach arguesthat such principleswould imply aduty not to block accessto markets
by anticompetitivemeans. Each nation would beresponsiblefor implementing thisprincipleinitsnational
laws. Thisduty would apply both to governmenta and privaterestraints. Thisapproach envisonsthat the
formulation of apreciseprinciple on anticompetitive market blockage would not be necessary becausethe
proposal itsalf contemplates a choice-of-law principle: the law of the excluding nation would apply.
I mplementationwoul drequirethat nationsprovideeffectivediscovery, fair process, andsufficient remedies.
Nationa policies would have to be clear and nondiscriminatory. The WTO would be charged with

225 gpe Khemani and Schéne.

226 gee Shelton, Competition Policy.

227 See e.g., Eleanor M. Fox, International Antitrust: Against Minimum Rules; for Cosmopolitan Principles, 43 THE
ANTITRUST BULL. 5 (1998); and Eleanor M. Fox, Toward World Antitrust and Market Access, 91 Am. J. INT'L L 1 (1997),

who would do the same but would limit the scope to private restraints that unreasonably impair market access.
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monitoringwhether nationswereadoptingandenforcingtheprinciples. Remediesmight includemandatory
injunctionsto implement the undertakings and could includefines and compensatory damagesrather than
retaliatory trade action.

Recently, ajoint ABA Antitrust and International Trade Section Task Force produced a report
consdering the intersection of trade and competition policy. Without specificaly offering aview on the
appropriaterolefor the WTO, the thrust of that report urges governments to take action against private
anticompetitive practi cesthat restrain market accessby foreign competitorsinwaysthat substantialy lessen
competition in the markets within that government’ sjurisdiction. The task force did not suggest that
governmentsagreeonthedetail sof substantiveantitrust |aw or procedure, but rather that governmentstake
actions cons stent with the principles of nationa treatment and most-favored-nation treatement aswell as
provide afair, transparent process, accessible to foreign companies, where complaints can be made of
access-denying practices and aresolution will be reached within a reasonable period of time. The ABA
took no pogition asto what, if any, dispute resolution mechanism should be established to deal with the
Situation where one country is aggrieved by another country’ sfailure to take action against an access-
denying private practice that substantially lessens competition.??

All of the approachesthat focus onthe devel opment of new principles shareacommon interest in
integrating antitrust into alarger market accessframework rather than trying to maintain astrict boundary
between private and public restraints.

The Seattle Ministerial and Its Treatment of Competition Policy
Asproved truefor many issues on the agendaat the Seettle Trade Summitin December 1999, the

treatment of competition policy wasnot fully vetted, and language in the draft declaration on competition
policy didnot represent consensuslanguage.?® Moreover, the position of al WTO membersontheissue

228 AA REPORT ON PRIVATE ANTICOMPETITIVE PRACTICES at 109-110.
229 The language that was produced for the negotiations and contained in the Draft Declaration as of December 3, 1999,
reportedly stated:

“41. Building on the work done on the interaction between trade and competition policy, we
agree to continue the educational and analytical work, based on proposals by Members. The issues
on which this work shall focus shall include core principles of competition policy and of the WTO,
approaches to anticompetitive practices of enterprises, appropriate modalities and support
mechanisms for exchange of experience and other forms of cooperation, and measures to address the
particular needs and situations of developing countries.

42. This work shall be purposeful and focused and aim to assist all Members to prepare for,
and adequately assess the possible implications of negotiations on thisissue.

A report on this work shall be presented to the Fourth Ministerial Conference, which shall decide
whether specific guidance is needed for any negotiation to be launched at that time under the single
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of competition policy and its treatment at the WTO has not been fully disclosed. However, USTR
Charlene Barshefsky hassuggested that the EU wasvirtudly aoneinitsinterest in globa negotiationson
competition policy. She has stated publicly that “efforts to launch negotiations will falter again if the EU
ingsts on negotiations on investment and competition rules for which there had been no support among
members. It was clear inthe smaller Green Room meetings at Seattle that full-scale negotiations on
investment, competition policy, government procurement, and possibly other areas are not supported by
the ‘vast, vast, vast mgjority’ of members.” >

The Advisory Committee' s Assessment on a Role for the WTO

ThisAdvisory Committee was not of an entirely shared view on the appropriaterolefor theWTO
over time; however, unless otherwise indicated, the recommendations and perspectivesthat follow reflect
CONSENSUS Views.

The Advisory Committee believesthat the two extremes of the spectrum described above do not
offer redigtic gpproaches to the complex problems associated with trade-distorting governmental and
private restraints. Namely, this Advisory Committee sees efforts at developing a harmonized and
comprehensiveset of multilateral competition rulesadministered by anew supranational agency asnot only
unredlistic but also unwise. It is apparent that the laws of the industrialized countries have aready
converged to some extent, but the differences that remain are till substantial, and such differences are
probably the most resistant to harmonization. Hence, thereislimited likelihood of binding agreement on
subgtantive standards except at the highest level of generdity or perhapswith respectto hard-core cartels.
Thisinability to reach convergencein approach aswell as structureis even more severe where developing
countries are concerned.

The Advisory Committeeis not arguing against efforts at promoting soft convergence -- far from
it; severd proposals that this Advisory Committee believes would be useful efforts dong those lines are
discussed later in this section. However, deliberations and consultations on substantive as well as
procedural features of competition policy regimes are different from the negotiation of a comprehensive
international antitrust code. Evenif agreater degree of forma harmonization of law than envisoned here
wereachievable, itisfanciful toimaginethat jurisdictionswith established competition policy regimeswould
be prepared to cede nationa authority to review casesthat adversdly affect them to a new supranationa
authority. To establish such abody requiresashared vision and commitment to economic integration that
does not currently exist among nations.

undertaking.”
As of thiswriting, the status of the WTO Working Group and the immediate next steps are unresolved.
See INSIDE U.S. TRADE, Special Report, December 10, 1999 at 10.

230 gee INsIDE U.S. TRADE, Vol. 17, No. 51, at 3, December 24, 1999.
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The other end of this spectrum isequaly untenable over the medium term. That isthe proposition
that purdly nationa approaches are sufficient and that broader internationa engagement is not necessary.
This viewpoint ignores both the costs of the current sources of disharmony among nations and, equally
important, the opportunities that now appear to exist for productive collaboration among competition
authorities as well as between trade and competition authorities, including at the WTO.

HencethisAdvisory Committee believesthat attention should befocused on the substantial middle
ground, where there is a congtructive role that the WTO can and should be encouraged to develop with
respect to competition policy. At the same time, the Advisory Committee members were not of a
unanimous view about the role of the WTO regarding private restraints of trade, nor about whether new
substantiveor procedural obligationssubject to disputesettlement might usefully beincluded inWTOrrules.

This Advisory Committee recommends that the primary focus of the WTO and its area of core
competence remain asanintergovernmental tradeforum focusing on governmental restraints. A greet dedl
of trade liberdization still remainsto be accomplished, and much of that agenda can itsdf have apositive
impact on the environment for competition policy around the world.

Because of the diversity of nationd experiences with competition laws and policies, the Advisory
Committee hasgiven cons derabl e attention to whether the WTO could and should serve asan educational
and deliberative forum on the full range of competition problems that exist in the world today. Clearly,
many competition policy issueswould benefit from expanded international consideration and deliberation.
But, asthisAdvisory Committee hasnoted earlier, not dl competition policy problemsaretrade problems,
and smply because a practiceis trade-rel ated does not automatically mean that it should be subject to
WTO rules or review.

Theeffortsof theWTO Working Group onthel nteraction Between Tradeand Competition Policy
arepromising, but not definitive. Theactivitiesof the WTO continueto evolve and the United States may
be taking too narrow aview if it assumes that the WTO can serve only as aforum for the negotiation of
rulesthat are subject to dispute settlement; it may be able to serve dso as a deliberative and educational
body over time. Competition policy issues that are fundamentally internationa in nature should be
recelving attention in multipleinternational fora. Such discussion could lead to consensus on some points
and at least to an improved understanding of differences on others. The momentum that has built in the
WTO could be useful in this regard, and its potential should be developed. Hence, this Advisory
Committee recommends that the U.S. government and the Department of Justice undertake efforts to
nurturethisrolefor the WTO, but to do so with modest expectations for the medium term and not to the
exclusion of other internationa initiatives. Moreover, to the extent that the WTO appearsto be able to
focus usefully only on those features of agloba competition policy agendathat are directly related to the
tradeand market accessissues, then the Advisory Committee urgesthat other competition policy-centered
initiatives be undertaken elsewhere.
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The Advisory Committee further recommendsthat in the near term the U.S. government support
and pursue additiond incrementa stepsat theWTO to deegpen the work aready under way to understand
the relationship between trade and competition policies and the effect on international markets of private
and public restraints.

To thisend, the Advisory Committee recommends severd specific steps that could be taken, dl
of which are intended to make the WTO amore “competition policy friendly” environment. The most
obvious step in thisdirection would be the continuation of the deliberations of the Working Group on the
I nteraction between Trade and Competition Policy. Asnoted earlier, that Working Group has had a
productive start, but it isstill in its early stages of deliberations. The Working Group should develop an
activework program and bethefocal point for did ogueonissueswhere both trade and competition issues
arise.

Additiondly, the Advisory Committeerecommendsthat competition policy expertisebeexpanded
a the WTQO and in the country missions, wherever possible. The WTO should conduct regular summary
reports or review of those countries that have competition laws or policiesin place. For example,
competition policy could be made aregular eement of the country reviews conducted under the Trade
Policy Review Mechanism (TPRM), which provides a broad mandate for multilateral surveillance of
members trade policiesand practices. Such reviewscould consder national competition policiesfromthe
perspective of core WTO disciplines such astransparency, nondiscrimination and accountability; thistype
of peer review, currently undertaken with respect to some jurisdictions, would be consistent with the
interest in the EU and the United States in seeing the development of transparent, nondiscriminatory
competition policy regimes around the world.

WhilethisAdvisory Committeedoesnot believethat theWTO shoul d obligecountriestointroduce
competition laws, if countries choose to introduce such domestic policy measures then the WTO should
be one of the indtitutions capable of supporting the development of sound competition policy regimes
around the world consistent with these WTO principles.

AlthoughU.S. and EU officia viewsappear to beintension on the specific question of whether the
next round of multil ateral negotiationsshoul dincludenegotiationsof horizonta rulescovering competition
policiesat the WTO, there seem to be points of agreement betweenthe U.S. and EU in severd other areas
that this Advisory Committee believes offer the basisfor constructive collaboration. For example, the EU
and the United States are forceful advocatesfor bilateral cooperation agreement and have entered into a
detailed and forward-looking bilateral cooperation agreementsthat can serve asamodd for much of the
rest of theworld. Moreover, both jurisdictions have a shared interest in the development of sound
competitionregimesaround theworld, and both jurisdictionsare putting considerable effort into technical
ass stanceandingtitution building. TheAdvisory CommitteeurgestheU.S. government tobuild uponthese
areas of overlapping interests, not only between the United States and the EU, but between and among all
interestedjurisdictions. Obviousareasincludedevel opment of bilateral cooperationinstruments, promotion
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of best practicesin competition policy and itsenforcement, and improvingunderstanding on problemsthat
transcend national boundaries.

Private Restraints

At thisjuncture, the mgority of the members of the Advisory Committee believethat the WTO as
aforumfor review of privaterestraintsisnot constructive.>' Governmentshavelegitimate concernsabout
the ability aswell astheappropriatenessof the WTO inreviewing thedecisonsof their domestic regulatory
authorities or the conduct of private business firms.

Evenmorefundamentaly, trade policy may view acompetition-market access problem differently
than does competition policy. It isconceivable that private firms can engage in actions that inhibit access
to themarket for new and foreign entrantsto the detriment of theinternationd trading system. Atthesame
time, such foreclosure may have other efficiency-enhancing features for domestic firms and the domestic
economy and not be anticompetitive under local law. To say to the trade community that the foreclosure
does not present area market problem isjust as unacceptable as to say to antitrust policymakersthat its
standards of law must shift inthe context of international disputesto accommodate thisperceived inequity.
The notion of devel oping generalized principlesenforced through national law areclearly an attempt to get
at this dilemma.

That approach, however, poses somewhat different dilemmas: it may reduce the intrusiveness of
WTO oversight of national judgements about private conduct, butit does not solvethe likelihood that the
principleswill bevery general and unableto provide arobust meansof resolving concrete disputes among
nations. Also, andimportantly, thequid pro quo character of the WTO asanegotiating forumrunstherisk
of skewing pointsof emphasisin any competition policy agreement. Giventheselimitations, together with
the morefundamental lack of internationa consensusonthe appropriatenessof rulesor dispute settlement
inthisarea, the mgority of the Advisory Committee believesthat theWTO should not seek to encompass
new competition rules.

Althoughitisnot afully satisfactory solutionin the near term, national authoritiesarebest suitedto
address anticompetitive practices of privatefirmsthat are occurring on their territory. For thisreason, and
because thereis no sound foundation of competition law and policy regimes around the world, efforts a
this time should be focused on supporting and encouraging the devel opment of such systems. If private
businesspracticesthat restrict market accessare occurring in ajurisdiction that doesnot haveacompetition
law or the authority is unable or unwilling to remedy the problem, then the harmed nation may be ableto
aoply itsown laws extraterritoridly. If relief isnot practicable (perhaps because of an inability to obtain

231 Advisory Committee Member Eleanor M. Fox believes, to the contrary, that artificial public and private market-

blocking restraints are two sides of one coin, and that nations should be held accountable for them in the context of the
WTO. See Eleanor M. Fox, International Antitrust: Cosmopolitan Principles for an Open World, Chapter 16 in 1998
FORDHAM CoORP. L. INsT. (Barry Hawk, ed. 1999). See also her Separate Statement to this Report in Annex 1-A.
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necessary evidence), then it may be the case that the harmed nation smply haslimited relief avalableto it
under the current system. This may be an appropriate subject of international consultation; it seems,
however, less appropriately a matter for WTO dispute settlement.

Mixed Governmental and Private Restraints

Over the longer term, the issue of restraints that stem from a mix of governmenta and private
conduct is closely tied to the conduct of governments; thisis therefore an area where this Advisory
Committee can envision that the WTO will be called upon to consider disputes between nationsthat hinge
on whether private practices that foreclose access to markets are encouraged or supported by
governmenta practices. Ataminimum, dissatisfaction by somepartsof theinternational tradeand business
community islikely to continueto result in someinterest in devel oping new tools or approaches (be such
approachesunilatera or multilaterd) toaddressmixed public-privaterestraintsthat areseenasundermining
open markets. The effects of public sector regulatory measures on market access, especidly if
discriminatory though facidly neutral, might aso condtitute a type of mixed public-private restraint and
should be considered within this context aswell. TheWTO hasdready witnessed severd trade casesthat
bear this profile. One can eadily envison any number of circumstances -- and this Advisory Committee
has certainly heard testimony from experts, executives and trade associationstothis effect -- that suggest
the problem of mixed public-private restraintsisreal and likely to recur as a source of tensions between
nations.

The discussion in this Report has recognized that the WTO currently has several large loopholes
that pertain to such practices. First, governments can avoid their open-market obligations by letting their
firms close the market; in those circumstances the responsibility does not lie with the government, and
hencethe WTO hasalimited, if any, voice on the matter. Second, governments may be ableto avoid an
obligation by showing that their restrictive measures werein place when, for example, lower tariffs were
negotiated; therefore the complaining WTO member had no reasonable right to expect that the market
would be free of the problematic restraints. Third, and perhaps most complex, where some part of the
restraint isstate-impaosed or inspired and someportionistheresult of firm practices, the system asit stlands
requires that any complainant elect to go forward under antitrust law or trade law. In so doing, the
clamant, therefore, must prove two aspects of aproblem under separate tracks, and the understanding of
the problem can be diluted or seen as no problem at all.

TheAdvisory Committeebdlievesthat theanticompetitiveclosing of foreign marketsisasignificant
disruptionin theworld trading system. It isimportant that internationd initiatives be undertaken that can
help to resolve these problems. Severd specific proposas are advanced in the chapter that follows, most
notably the suggested creation of a new Global Competition Initiative.

Astheworld movesinto thenext century and new countriesjoin the WTO, the problemsof market
access will surely deepen, and the line between public and private restraints will become increasingly
opague. Hence, it isa particularly important area of attention by trade and competition policymakers.
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SUMMARY OF RECOMMENDATIONS

The Advisory Committee believesthat there is no single approach that respondsto all aspects of
competition problems facing the globa economy and U.S. firms. Several different approaches may be
promising. Bilaterd agreementswith positive comity offer apotentialy useful instrument for addressing
private restraints. The extraterritoria enforcement of U.S. antitrust laws can be necessary and prove
effective under some circumstances. Importantly, in the view of this Advisory Committee, economic
globalizationrequiresthefurther devel opmentof internati ona competitionpolicyinitiatives. Throughcertain
adjustmentsin each of these approaches, United States policy canimprove uponits gpproach to problems
that intersect both trade and competition policy concerns.

Bilateral Agreementswith Positive Comity

1. The U.S. Department of Justice should build on the U.S. - EC positive comity agreement as a
modédl for future agreements and should continued to expand thejurisdictionswith which it enters
into bilateral cooperation agreements.

2. It may be possible to improve upon the structure of positive comity provisons sill further. The
Advisory Committee proposes severa specific recommendations to increase communication and
transparency in the positive comity process.

3 Inadditiontovisiblesupport for positivecomity by competition enforcement agencies, international
organi zationsthat addresstrade and competitionissuesa so should endorse the benefits associated
withpositivecomity intheir misson. By advertising the advantages regpedfrom effective postive
comity cooperation, international organizations hold the potentia to expand such cooperation to
nations or jurisdictions that have similar antitrust laws and enforcement policies.

4, Asameansto ensurethat aggrieved U.S. firmsview postive comity tool asaseriouspolicy option
for addressing anticompetitivepracticesinforeign markets, the Department of Justiceshould make
a conscientious effort to implement and test recent bilateral agreements with positive comity
provisions as a first response to solve real problems, when meritorious cases arise.

U.S. Enforcement To Gain Market Access

1. Although the Advisory Committee believes that the United States should develop incentivesto
obtain foreign authorities cooperation, U.S. antitrust laws should not be weakened in an effort to
obtain such assstance. For example, the Advisory Committee believesin maintaining treble
damageliability incaseswheretheonly antitrust violationalegedisharmto U.S. export commerce.
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Private and governmentd litigation can raise traditional comity concerns on the part of foreign
governments. Improvements should be sought in the process and standards by which competing
interests are balanced for comity purposes. To that end, the Advisory Committee recommends
that federd, state, and local judges hearing private disputesthat raise claims or defenses based on
considerations of governmental policy invite concerned governments, including the U.S.
Department of Judtice, to submit their views & an early sagein thelitigation. Such “arring of views’
commonly takes the form of amicus curiae submissions.

TheAdvisory Committeerecognizesthat U.S. extraterritorial antitrust enforcement againstforeign
market-blocking restraints is a sendtive issue for foreign governments that can affect antitrust
enforcement cooperation effortsin particular and law enforcement cooperation more broadly.
Because of these concerns and the potential obstacles discussed above, the expected results of
extraterritorial enforcement againstoffshorerestraintson U.S. exportsshoul dnot beoverestimated.
Indeed, it is for such reasons that the Advisory Committee recommends that a first step in
attempting to address these restraints should be to consider whether it is realistic to
approach the foreign nation where the practices occur and seek its cooperation. Where such
cooperationisnot forthcoming, awillingnessto use U.S. antitrust enforcement tools may havethe
salutary effect of acting asalever to encourage excluding nationsto pursue their own enforcement
actions. A tenable U.S. antitrust enforcement effort against market-blocking restraints may
contribute to a greater culture of cooperation and enforcement. It is also essential to the
credibility of U.S antitrust enforcement that the business community have confidence that
the Antitrust Division will vigorously pursue cases, including export restraint cases,
wherever possible and when no superior alternatives (such as positive comity) are available.
Further, the Advisory Committee recommends that the U.S. antitrust agencies continue to have
respongibility vis-&vistrade agencies over legd determinations of the anticompetitive conduct of
private firms, at home or abroad.

One of the most chdlenging aspects of U.S. enforcement against market-blocking restraintsis
developing adequate evidence of anticompetitive conduct. In any case that could result in an
enforcement action, that information and analysiswill be highly fact specific. Nonetheless, there
remains cons derabl e disagreement about the meritsof particular disputesand the extent to which
private, governmental, and mixed public-privaterestraintsinhibit trade. 1t therefore may be useful
to undertake some broader empirical analysis such asa study of the magnitude of global trade
problemsthat semfrom privateor governmenta restraintsabroad or anandytical efforttoevauate
the effects of recent transnational casessuch asinthecartel area. Such astudy would not establish
definitive estimates, but it could provideafoundation of evidenceor andysisfor informed national
decisionmaking and international discourse that could be updated, as needed.

277



Where Trade and Competition Intersect

The Role of International Organizations

The Advisory Committee recommends that the primary focus of the WTO and its area of core
competence remain asan intergovernmental trade forum focusing on governmentd restraints. A
great deal of trade liberdization has yet to be achieved and that agenda can itself have a positive
impact on the environment for competition policy around the world.

The Advisory Committee also recommends that the U.S. government support and pursue
additiond incrementa stepsat the WTO to deepen thework aready under way ontheintersection
of tradeand competition policy. TheWTO Working Group on the I nteraction Between Tradeand
Competition Policy is a productive intergovernmenta initiative engaging trade and competition
officiads from both developed and developing economies. To foster the work of this group, the
Advisory Committee recommends the WTO undertake these illustrative and largely educative
steps to make the WTO a more “competition policy friendly” environment.

C Themost obviousstepinthisdirectionwoul d bethe continuation of theddiberationsof the
Working Group, which has had a productive start but is still in the early stages of
deliberations.

C The WTO should increase the competition policy expertise at the WTO Secretariat and
in the country missions, wherever possible.

C The WTO should continue to conduct regular summary reports or review of those
countries that have competition laws or paliciesin place, possbly including such reports
in the Trade Policy Review Mechanism.

At thisjuncture, the mgjority of the Advisory Committee believes that the WTO as a forum for
review of privaterestraintsisnot gppropriate. Giventhelimitedlikely results, therisksandthelack
of international consensus on the content or appropriateness of rules or dispute settlement in this
area, this Advisory Committee believes that the WTO should not develop new competition rules
under itsumbrella. Various concerns animate the Advisory Committee' s skepticism toward
competition rules a the WTO, including the possibility that the quid pro quo nature of WTO
negotiationscoul ddistort competitionstandards; thepotentia intrusionof WTO di sputesettlement
pandsinto domestic regulatory practices, and theinappropriateness of obliging countriesto adopt
competitionlaws. Whilerecognizing that in someinstancesit may not beafully satisfactory result,
the Advisory Committeebelievesthat national authoritiesarebest suitedtoaddressanticompetitive
practices of private firms that are occurring on their territory.

If anticompetitive and market blocking practices are occurring in ajurisdiction that does not have
a competition authority or that authority is unable or unwilling to remedy the problem, then the
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harmed nation may be able to apply its own laws in an extraterritorial fashion. If relief is not
practicable (owing to aninability to obtain necessary evidence or other means), then it may bethe
casethat the harmed nation Smply haslimited relief availableto it under the current system. This
may appropriately be asubject of international consultation. However, it isless appropriately a
matter for WTO dispute settlement.

Over thelonger term, the WTO may becd led upon to resol ve disputes between nationsthat hinge
on whether private practices that foreclose access to markets are ultimately attributable to
governmentd practices. The ability of the WTO to resolve such disputesisnot fully tested under
the WTO' s existing rules or jurisprudence and is an area that this Advisory Committee believes
needs particular sudy and cons deration by tradeand competition policymakersintheyearsahead.
Asthe world moves into the next century, and as new countries join the WTO, the problems of
market access will continue, and the line between public and private restraints will become
increasngly opague. Hence, itisaparticularly important areaof attention by tradeand competition
policymakers.
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